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REPORT OF THE ATTORNEY GENERAL. 



State of Kansas, 1 

Attorney General's Office, Topeka, July 1, 1884.) 
Hon. Geo. W. Glick, Governor of Kansas : 

As required by law, I herewith submit my report of the business done by 
and through this office from July 1, 1882, up to the present time. 

During the period covered by this report the business of this office has 
increased very rapidly. Over fifteen hundred letters have been written. 
Nine hundred written official opinions have been rendered, besides frequent 
oral advice to State officers and county attorneys who have consulted me 
personally. Thirty-five briefs have been filed in cases depending in the 
Supreme Court and elsewhere, in which the State was a party or interested. 
The litigation directed by the Legislature of 1883, namely, the quo warranto 
proceedings against the Kansas Pacific Railway Company and the Union 
Pacific Railway Company, has commanded a large portion of my time and 
attention in the Supreme Court of the State, the Circuit Court of the United 
States, and the Supreme Court of the United States. 

The history of these and other cases of more than ordinary interest is 
given in detail hereinafter. 

Eighty-two cases have been decided in the Supreme Court during the 
period covered by this report, in which the State was interested, a list of 
which are hereto appended. 

Abstracts of some of the most important opinions are also included 
herein. 

In this connection I desire to acknowledge and commend the devotion to 
duty of Edwin A. Austin, Esq., who has faithfully and ably assisted me 
in the duties of the office. His services, both as a lawyer and a clerk, have 
been exceptionally efficient. 
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THE PACIFIC EAILROAD CASES. 
At the 1883 session of the Legislature of Kansas, that body, acting upon 
the Attorney General's report under a resolution passed at the next preced- 
ing session, directing me to examine into the validity of the consolidation 
of the Kansas Pacific Railway Company with the Union Pacific Railroad 
Company, passed the following resolution : 

HOUSE CONCURRENT RESOLUTION NO. 15. 
In relation to instructing the Attorney General to commence proceedings in quo watranto in the Su- 
preme Court of the State of Kansas, against the Kansas Pacific Railway Company and the Union 
Pacific Railway Company. 

Whereas, The Attorney General has reported to the Governor upon the subject-matter 
of House concurrent resolution No. 21, passed at the last session of the Legislature, that 
the attempted consolidation of the Kansas Pacific Railway Company, a corporation 
created by and existing under the laws of Kansas, with the Union Pacific Eailroad Com- 
pany, a corporation created by an act of Congress, was, in his opinion, without the au- 
thority or consent of the State ; that the State of Kansas had never directly assented to 
said consolidation ; that the policy of the State, as shown by various legislative acts and 
concurrent resolutions, had always been to hold and retain control of said corporation ; 
that the State has by two several statutes passed prior to the attempted consolidation, 
directly and explicitly forbidden such consolidation to be made ; that the State of Kan- 
sas has rights in reversion which she has never abrogated or renounced, and which said 
consolidation would defeat ; and 

WhereaSj Said Kansas Pacific Railway Company has ceased to do business in this 
State, and the consolidated company, under the name of the Union Pacific Railway Com- 
pany, is now exercising all the franchises and privil^es of the Kansas Pacific Railway 
Company, and has removed from the State all its general offices — all of which acts are 
believed to be in disregard to the laws of the State of Kansas ; and to the end that the 
law may be enforced : therefore. 
Be it resolved by the House of Bepresentatives, the Senate concurring therein : 

That the Attorney General is hereby directed and required to institute proper proceed- 
ings in the Supreme Court of the State of Kansas, in the nature of quo warranto, against 
the Kansas Pacific Railway Company, for an abandonment, relinquishment and surrender 
of its powers and duties as a corporation to such consolidated company, and also to insti- 
tute like proceedings against the said consolidated company, the Union Pacific Railway 
Company, for usurping, seizing, holding, possessing and using the franchise and privileges, 
powers and immunities of the Kansas Pacific Railway Company in the State of Kansas ; 
and that he shall prosecute without unnecessary delay such action or actions to final 
judgment. 

Resolved, That the Governor and Attorney General be and they are hereby authorized 
to employ associate counsel to assist the Attorney General in the prosecution of such caee 
or cases, they to have power to agree upon the amount to be paid such associate counsel 
for their fees and expenses. 

In pursuance of the foregoing resolution, the Governor and myself, early in 
April, 1883, employed A. A. Harris, Esq., of Fort Scott, W. H. Rossington, 
Esq., of Topeka, Geo. S. Green, Esq., of Manhattan, Kansas, and Hon. Jere. 
S. Black, of York, Pa., as associate counsel to assist in the prosecution of the 
cases directed to be instituted. 

The untimely death of Judge Black, in August, 1883, deprived the State 
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of the benefit of his eminent ability and services in this matter, however, and 
his place was afterward very satisfactorily filled by the employment of Hon. 
Clarence A. Seward, of New York city. 

Proceedings were instituted on the 12th day of July, 1883, by filing peti- 
tions in the nature of qito warranto, in the Supreme Court of the State, against 
the Kansas Pacific Railway Company and against F. L. Ames, Elisha At- 
kins, Ezra H. Baker, F. G. Dexter, W. L. Scott, S. H. H. Clark, G. M. 
Dodge, Sidney Dillon, David Dows, Jay Gould, Russell Sage, Solon Hum- 
phrey, T. T. Eckert, Augustus Schell, and John Sharp, the persons calling 
themselves the Board of Directors of the Union Pacific Railway Company. 

The Petitions. — The petition against the Kansas Pacific Railway Com- 
pany reads as follows : 

In the Supreme Court of the State of Kansas. 



Petition. 



The State of Kansas, 

Ex rel. W. A. Johnston, as Attorney General, Plaintiff', 
vs. 
The Kansas Pacific Bailway Compa.nj, Defendant. 

To the Honorable Judges of the Supreme Court of the State of Kansas : 

W. A. Johnston, Attorney General of the State of Kansas, who sues for the said 
State in this behalf, comes here before the Judges of the Supreme Court of the said 

State, on the day of July, A. D. 1883, at the July term of said court for the said 

State of Kansas, and gives the said court here to understand and be informed, that in 
the year 1856, at a session of the Legislature of the Territory of Kansas, an act of said 
Legislature was duly passed, entitled "An act to incorporate the Leavenworth, Pawnee 
& Western Railroad Company," of which the following is a copy : 

[Laws of 1855, p. 915.] 
An Act to incorporate the Leavenworth, Pawnee & Western Railroad Company. 
Be it enacted by the Governor and Legislative Assembly of the Territory of Kansas, as follows : 

Section 1. A company is hereby incorporated, called the Leavenworth, Pawnee & Western Railroad 
Company, the capital stock of which shall be five millions of dollars, to be divided into shares of fifty 
dollars each ; the holders of which, their successors and assigns, shall constitute a body corporate and 
politic, and by the name aforesaid shall have continual succession, may sue and be sued, plead and be 
impleaded, defend and be defended against, and may make and use a common seal and change and alter 
the same at pleasure, and shall be able in law and equity to make contracts ; may take, hold, use, pos- 
sess and enjoy the fee simple or other title in and to any real estate necessary to carry out the provisions 
of this act, and no more, and may sell, convey, pledge, mortgage or dispose of the same ; may make by- 
laws, rules and regulations proper and necessary for carrying into eflTect the provisions of this act, not 
repugnant to the constitution or laws of the United States or of this Territory, and shall have the usual, 
and necessary powers of companies for such purposes. 

Sec. 2. W. H. Russell, J. Marion Alexander, S. D. Lecompte, Amos Rees, James Davies, W. F. Dyer, 
Robert Wilson, James Findlay,.E. S. Wilhoit, Edward H. Dennis, C. H. Grover, Wilbum Christison, M. P. 
Rively, Charles Hayes, and Cornelius M. Burgess, or any five of them, shall constitute the first board of 
directors under this act, and shall hold their office until their successors shall be qualified ; they shall, 
within five years from the date of the passage of this act, meet at such time and place as shall be desig- 
nated by any three of them, and organize as a board of directors ; and when organized, they shall cause 
books to be opened for subscription to the capital stock of the said company, at such time and place as 
they may designate, under the supervision of such persons as they may appoint, and may continue them 
open so long as they may deem proper, and may reopen such books when necessary until the whole stock 
shall be subscribed. 

Sec 3. So soon as three thousand shares shall be subscribed, the directors shall cause an election to 
be held for nine directors, at such time and place as they may appoint, and give notice of the same in 
two or more public newspapers. 

Sec. 4. An election for nine directors shall be held on the .first Monday in April in each year, anfl, if 
not held on that day, an election may be held at any other time that the directors shall designate ; the 
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election shall be held under the supervision of three or more stockholders, and the persons receiving the 
highest number of votes shall be elected, and shall continue in office until their successors be qualified ; 
every stockholder shall be entitled to one vote for each share held by him, and he may vote by proxy; 
soon after the election, the directors shall meet and elect one of their number as president, who shall 
hold his office for the term for which he was elected director, and until his successor shall be qualified. 

Sbc. 5. The directors shall appoint agents, clerks, engineers, superintendents, and other officers and 
servants for said company, and shall keep a journal of their proceedings, and shall cause correct books 
and accounts to be kept ; they may determine by law what number of directors shall constitute a quorum, 
may appoint committees, and fill all vacancies in any office under said company ; they shall fix the sal- 
aries of the president, and the officers and agents ; they may take security of their officers and agents, 
and may adopt such measures and do such acts as will be best calculated to promote the prosperity and 
usefulness of said company. 

Sec. 6. The directors shall make and advertise calls for the payment of the capital stock at such 
times and in such manner as they may deem proper, and if any stockholder shall fail to pay any such 
requisitions within ten days after the time appointed, the said company shall recover the same with 
interest, and if not collected may direct the stock forfeited, and sell the same ; and no delinquent stock- 
holder shall vote in said company. 

Sbc. 7. Said company shall have full power to survey, work, locate, and construct a railroad from the 
west bank of the Missouri river, in the town of Leavenworth, in this Territory ; and from thence west 
to the town of Pawnee, or to some point feasible, and near to the Government reservation for Fort 
Riley, with the privilege of extending the same to the western boundary of the Territory, and for that 
purpose may hold a strip of land, not exceeding one hundred feet in width, with as many set of tracks 
as the said president and directors may deem necessary: Provided, That in passing hills or valleys the 
said company are authorized to extend said width in order to eflfect said object, and may also hold suf- 
ficient land for the erection of depots, warehouses and water stations, and may extend branch railroads 
to any point in any of the counties through which the said road may be located ; and said company 
shall have power to construct a branch road from any point in the main trunk of said road to the town 
of Kirkapoo, on the Missouri river; no discrimination shall be made between the main trunk of said 
railroad and the branches connecting with the same, in regard to the rates of passage and the charges 
for freight shipped over the same. 

Sbc. 8. Said company shall take voluntary relinquishments of the right of way for said road, and 
the necessary depots and water stations ; and if the land through which said road shall pass shall be- 
long to minors, in whole or in part, the guardian or curator of such minors shall have power to convey 
to said company so much of the land as may be necessary for the purposes aforesaid, on fair and equi- 
table terms, but every such relinquishment shall be subject to the approval or rejection of the Probate 
or other court in which such guardianship is pending. If any owner of any tract of land through 
which said railroad shall pass, shall refuse to relinquish his right of way for said railroad to said com- 
pany, or the necessary land for depots, engine or wood houses, water station, stopping-stages, or turn- 
outs, or if the owners be infants or persons of unsound mind, or non-residents of the Territory, the 
facts of the case shall be especially stated to the Judge of the District Court of the county, or presiding 
Judge of the Court of Common Pleas of the county, as the case may be, in which such lands are situ- 
ated, and said Judge shall appoint three disinterested citizens of the county in which said lands are 
situated to view said lands, who shall take into consideration the value of the land, and the advantages 
and disadvantages of the road to the same, and shall report, under oath, what dam^^es will be due to 
said lands or any improvements thereon, stating the amount of damages assessed, and shall return a 
plat of the land thus condemned ; notice of such application to such Judge shall be given to the owner 
of such land five days before the making of the application, if such owner reside in this Territory, or 
to his guardian ; and if such owner be a non-resident of this Territory, he may be served with actual 
notice, or by an advertisement for four weeks in some public newspaper. 

Sec. 9. The persons appointed to view and value such lands shall file their report and plat in the 
office of the Clerk of the District Court or Court of Common Pleas, as the case may be, of the county 
in which the land or a part thereof is situated ; and if no valid objections be made to said report, the 
court shall enter judgment in favor of such owner against such company, for the amount of dami^es 
assessed, and shall make an order vesting in said company, in fee simple, title of the land in such plat 
and report described. Objections to such report must be filed within ten days ; after the same shall 
have been filed, said objections shall be examined by said Judge, in term-time or vacation, and he may 
hear testimony, and by judgment confirm said report, or he may set the same aside, and appoint three 
other viewers, who shall proceed in the same manner, and make a report, until a report is confirmed : 
Provided, In order that the progress of the work may not be impeded, that after said owners have filed 
their report and plat in the office aforesaid, the company, after having made a tender of the amount 
of damages to the person or persons entitled to the same, or made a deposit of the amount with the 
clerk of the court in which the case may be pending, shall be authorized to proceed in the construction 
of the work as fully as though no disagreement had arisen. In all such cases the court shall adjudge 
the costs of the proceedings according to equity, and the court shall have power to make such orders, 
and take such other steps as will promote the ends of justice between the owners of such lands and the 
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said company ; and the said viewers shall be entitled to the same fees as are allowed to commissioners 
in partition under the statute. 

Sbc. 10. Said company may build said road along^or across any public road, or street, or wall of an y 
town or city, and over any stream or highway; but whenever said road shall cross any public road, 
said company shall keep good and sufficient causeways, or other adequate facilities for crossing the 
same ; and said road shall not be so constructed as to prevent the public from using any road, street or 
highway, along or across which it may pass ; and when said railroad shall be built across any navigable 
stream, said company shall erect a bridge sufficiently high on which to cross, or shall construct a draw- 
bridge, so that in no case shall the free navigation of such stream be obstructed. When any person 
shall own lands on both sides of said road, said company, when required so to do, shall make and keep 
in good repair one causeway, or other adequate means of crossing the same. 
- 6bc. 11. Said company shall conmience the construction of said road within five years, and shall 
complete the same within twelve years thereafter; and said company shall have general power to use, 
manage, control, and ei^oy said road ; shall determine what kind of carriages shall be used thereon, 
and by whom, or in what manner; and shall determine the terms, condition and manner in which 
merchandise, property and passengers shall be transported; and shall have power to construct and 
keep such turn-outs, gates, culverts, toll-houses, depots, warehouses, causeways, and other buildings, 
machinery and fixtures, as may be necessary. Said company may receive such tolls and freights as 
may be determined upon by the directors, and shall keep posted up in their depots estimates of the 
rates of tolls and freight charged. 

Sec. 12. Dividends of so much of the profits of s.iid company as shall appear advisable to the direct- 
ors shall be declared semi-annually, and be paid to the stockholders or their legal representatives, on 
application at the office of said company, at any time after the expiration of ten days from the time of 
declaring the same; but the dividends shall in no case exceed the amount of the net profits actually 
'acquired by the company, so that the capital stock shall never be impaired thereby; and if the said 
directors shall make any dividend which shall impair the capital stock of the company, the directors 
consenting thereto shall be liable, in their individual capacities, to the company for the amount of 
capital stock so divided ; and each director present when such dividend shall be declared, shall be con- 
sidered as consenting thereto, unless he immediately enter his protest on the minutes of the board, and 
give public notice to the stockholders of the declaring of such dividends. 

Sec. 13. At every annual meeting of said company the directors shall make to the stockholders an 
exhibit of the aflfairs and condition of the company ; one-tenth part in interest of all the stockholders 
may call a meeting by giving four weeks' notice in two public newspapers. 

Sec. 14. When said road shall be completed, the company shall file a plat thereof in the office of the 
Secretary of the Territory, or of the State or States, as the case may be, and the Legislature may at any 
time require a statement from the company as to the progress of the work, the amount of business, and 
the receipts of the company ; and the books and accounts of said company may at any time be investi- 
gated by a committee appointed by the General Assembly ; and the said corporation shall make an 
annual report to the Secretary of the Territory, or of the State or States, as the case may be, of the 
operations of the year ending on the first day of December, which report shall be verified by the oaths 
of the treasurer and acting superintendent of operations, and filed in the office of the Secretary of the 
Territory, or of the State or States, as the case may be, by the third Monday in December, in each year, 
and shall state: First, the capital stock, and the amount actually paid in; second, the amount expended 
for the purchase of land for the construction of the road, for buildings, and for engines and cars, respect- 
ively ; third, the amount and nature of its indebtedness, and the amount due the corporation ; fourth, 
the amount received for the transportation of passengers, of mails, of property, and from all other 
sources; ./l^, the amount of freight, (specifying the quantity in tons,) of the products of the forest, of 
animals, of vegetable food, other agricultural products, manufactures, merchandise, and other articles ; 
sixth, the amount paid out for repairs ; seventh, the number and amount of dividends, and when made ; 
eighth, the number of engine houses and shops, of engines and cars, and their character ; ninth, the 
number of miles run by passenger, freight and other trains, respectively ; tenih, the number of men 
employed, and their occupations; eleventh, the number of persons injured, in life or limb, and the cause 
of such injuries; ttoelflh, whether any accidents have arisen from carelessness or negligence of any 
person in the employment of the corporation, and whether such person is retained in the service of the 
corporation. 

Sec. 15. It shall be lawful for the county court of any county in which any part of the route of 
said railroad may be, to subscribe to the stock of said company ; and it may invest its funds in the 
stock of said company and issue the bonds of such county to raise funds to pay the stock thus sub- 
scribed, and to take proper steps to protect the interests and credit of the county. Such county court 
may appoint an agent to represent the county, vote for it, and receive its dividends ; and any incorpo- 
rated city, town, or incorporated company may subscribe to the stock of said oompany, and appoint an 
agent to represent its interests, give its vote, and receive its dividends, and may take proper steps to 
guard and protect the interests of such city, town, or corporation. 

Sec. 16. Said company shall keep a fair record of the whole expense of constructing said road, and 
at the end of fifty years the State or States through which the said road shall pass shall be at liberty to 
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purchase said road by paying to said company the amount at which it shall be valued by persons to be 
mutually chosen by the State and by said company ; but two years' notice shall be given to said com- 
pany of the intention of the State to purchase said railroad. 

Sec. 17. When any person ceases to be a stockholder, he shall cease to be a member of said company. 

Sbc. 18. If any person shall willfUUy injure, obstruct, or destroy said railroad, or shall break, de- 
stroy, or deface any work, edifice or other fixtures or improvement belonging to said company, he shall 
be considered guilty of a criminal offense, and shall be punished in such manner as shall be prescribed 
by law ; and shall also be liable to said company for all damages by it sustained. 

Sec. 19. The operations of said company shall be confined to the general business of locating, con- 
structing, making and using said railroad, and the acts necessary or proper to carry the same into com- 
plete and successful operation. 

Sec. 20. The stock of said company shall be considered personal property, and shall be assignable 
and transferable according to such rules and restrictions as the board of directors shall, from time to 
time, make and establish, subject, however, to the laws of the Territory, or any future State erected 
out of this Territory, as the same may be made. In case that it shall happen at any time, that an elec- 
tion of directors shall not be made on any day when, pursuant to this act or any regulations of said 
company, it ought to have been made, the said corporation shall not for that cause be deemed dissolved; 
but it shall and may be lawful on any other day, to make and hold an election of directors in such 
manner as shall be regulated by the by-laws and ordinances of the company. 

Sec. 21. Said company shall have power to receive and hold loans, gifts, grants, and donations of 
land, money, or bonds, in any quantity, from this Territory, or from any future State erected out of this 
Territory, or the United States ; and may sell, convey, pledge, mortgage, or otherwise dispose of said 
land, moneys, or bonds, or any part thereof, and apply the proceeds of the same to the construction of 
said railroad. 

This act to take effect and be in force from and after its passage. 

And the said Attorney General gives the court further to understand and be informed, 
that afterwards, in the year 1857, at a session of the Legislature of the Territory of 
Kansas, another and supplementary private act was passed, entitled "An act supple- 
mental to an act entitled *An act to incorporate the Leavenworth, Pawnee & Western 
Railroad (Company,'" which said act reads and appears as follows: 

[Private Laws op Kansas Territory, 1857, page 218.] 
An Act supplemental to an act entitled "An act to incorporate the Leavenworth, Pawnee & Western 

Railroad Company." 
Be it enacted by the Governor and the Legislative Assembly of the Territory qf Kansas, as follows : 

Section 1. The provisions of an act entitled "An act to incorporate the Leavenworth, Pawnee & 
Western Railroad Company," shall be and the same are hereby so extended as to enable said company 
to commence and progress with, at any time within nine years from the date of the passage of this act, 
the construction of a railroad, to be called the " Southern Branch & Gulf Railroad," beginning at some 
favorable point on the Leavenworth, Pawnee & Western Railroad, and following the most practicable 
route southwardly, to terminate on the southern boundary of the Territory of Kansas, at some point 
where an easy connection may be had with a line of railroad extending through the Indian Territory 
and State of Texas to the Gulf of Mexico, under the same provisions, privileges, rights and restrictions 
as provided in the act to which this act is a supplement ; and for said purpose the said company may 
increase their capital stock to ten milllions of dollars, or any other amount 'lecessary for the comple- 
tion of the said road. 

Sec. 2. The said company shall have, hold and enjoy the free right and privilege of keeping and 
maintaining a public ferry across the Missouri river, at the point or terminus of said road on said 
river ; and also across other streams on the line of said road, where the said company may deem such 
ferry preferable to a bridge, or until such time as said company can procure bridges. 

Sec. 3. The said company shall have power and authority at any time within nine years from the 
passage of this act, to commence and continue the construction of a branch or branches of said road 
from any point on said road to any point on the southern or western boundary of the Territory; and 
also to construct a branch from any point on the said road to any point on the northern boundary of 
the Territory of Kansas, with all the privileges, powers and rights granted to said company by the act 
to which this is a supplement, and subject to all the restrictions and provisions of said act. 

This act to take effect and be in force from and after its passage. 

Approved February 23, 1857. 

And the said Attorney General further gives the court to understand and be in- 
formed, that in the month of January, 1857, at the city of Leavenworth, the said Leav- 
enworth, Pawnee & Western Kailroad (Company was duly organized by a subscription of 
$156,700 of stock, and the choice by the stockholders of a board of directors and other 
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officers; that afterwards other subscriptions of stock within the limits of the charter 
were made, new directors and officers at various tiipes chosen, and the company, pur- 
suant to the provisions of its charter, was kept in constant and efficient existence. That 
the construction of the said road was commenced in May, 1857, and in that year surveys 
and profiles of the main line were made, and the location completed from Leavenworth 
to Fort Riley. In November, 1861, final estimates and adjustments of the line were 
commenced and continued, to determine the cost of said line from Leavenworth to Fort 
Riley, and thereupon the right of way and depot grounds were before the first day of 
January, 1862, duly obtained for a large part of said line. Before that time, by virtue 
of the twelfth article of the treaty with the Delaware Indians of 1854, and the third 
article of the treaty of 1860, a right of way for said railroad was secured through the 
Delaware Indian reservation, and also a right of way through the reservation of the 
Pottawatomie Indians was obtained by grant under and by virtue of the treaty of 1862. 
That said Leavenworth, Pawnee & Western Railroad Company, by the terms of a certain 
act of Congress, entitled "An act to aid in the construction of a railroad and tel^raph 
line from the Missouri river to the Pacific ocean, and to secure to the Government tlie 
use of the same for postal, military and other purposes," approved in the year 1862, 
was authorized to construct a railroad and tel^raph line from the Missouri river, at the 
mouth of the Kansas river, on the south side thereof, so as to connect with the Pacific 
Railroad of Missouri to the aforesaid point, on the one-hundredth meridian of longitude 
west from Greenwich, as herein provided, upon the same terms and conditions in all 
respects as are provided in this act for the construction of the railroad and telegraph 
line first mentioned, ( meaning the Union Pacific Railroad Compan/s railroad and tele- 
graph line,) and to meet and connect with the same at the meridian of longitude afore- 
said; and by the terms of said act of 1862, and the amendment thereto of July 2, 1864, 
the said Leavenworth, Pawnee & Western Railroad Company, in connection with a num- 
ber of other railroad corporations, chartered by several of the States of the Union, and 
the Union Pacific Railroad Company, directly chartered by the Government of the 
United States, by virtue of said acts of Congress, was granted in aid of its construction 
large tracts of public land; and in addition thereto, the bonds of said Leavenworth, 
Pawnee & Western Railroad Company were guaranteed by the United States to the 
amount of sixteen thousand dollars per mile of said road from the Missouri river to a 
point at or near a place called Sheridan, on the projected line of said road. That after- 
wards the construction of said railroad under its charter was commenced and continued 
westwardly, from a point near the junction of the Missouri and Kansas rivers, towards 
the Fort Riley military reservation, and beyond in the direction of the Rocky Mount- 
ains; that at some time before the passage of the amendatory act of Congress aforesaid 
of 1864, the said railroad company changed its name from the Leavenworth, Pawnee 
& Western Railroad Company to the Union Pacific Railroad Company, Eastern Division, 
and was known by said name until the 5th day of April, 1869, when at a meeting of the 
stockholders of said company held at Lawrence, Kansas, at that date, a resolution was 
passed, which, with the affidavit of D. M. Edgerton, secretary of said company, now on 
file in the Secretary of State's office, at Topeka, Kansas, with a copy of said resolution, 
is hereto appended, and made a part of this information, as follows : 

At the regular annual meeting of the Union Pacific Railway Company, Eastern Division, a majority 
of the stock of the company being represented, held at Lawrence, Kansas, April 5th, 1869, it was unani- 
mously resolved that the name of this company be changed from that of the " Union Pacific Railway 
Company, Eastern Division," to that of the " Kansas Pacific Railway Company." 

I hereby certify the above to be a true and correct record of the proceedings of the stockholders' 
meeting, held at Lawrence, Kansas, April 5th, 1869, as taken from the record books of the company. 
[Seal.] D. M. Edgerton, 

Adolphus Meier, Vice President. Secretary Katucu Pacific R. W. Co. 
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State of Kansas, 1 
County of Shawnee, j ^* 

D. M. Edgerton, being duly sworn, says that he is the Secretary of the Kansas Pacific Bailway Com- 
pany, formerly Union Pacific Railway Company, Eastern Division ; that the name of said company 
was changed to the " Kansas Pacific Bailway Company," by vote of its stockholders, on the 5th day of 
April, 1869, and a copy of the resolution and action of said stockholders of that date, as recorded on the 
books of the company, is above set forth ; and this affidavit is made to supply the place of a former 
affidavit upon this subject, supposed to have been lost or mislaid in the office of the Secretary of State. 

D. H. Edgbbton. 

Subscribed and sworn to before me, this 2l8t day of May, A. D. 1878. 

J. Thomas, Notary Public. 

State of Kansas, ) _ 
Secretary's Office, j ' 

I, James Smith, Secretary of State of the State of Kansas, do hereby certify that the foregoing is a 
true and correct copy of the original instrument of writing, filed in my office May 21st, A. D. 1878. 

In testimony whereof, I have hereunto subscribed my name and affixed my official seal. Done at 
Topeka, Kansas, this 29th day of May, 1883. 

[Seal.] James Smith, Secretary of Stale. 



And the said Attorney General gives the said court to understand and be informed, 
that the said Leavenworth, Pawnee & Western Railroad Company, under its various 
changes of name, as hereinbefore set forth, constructed a railroad from Leavenworth, by 
the way of the Fort Riley military reservation, towards the summit of the Rocky Mountains, 
in compliance with its said charter, and a railroad from a point at or near Wyandotte, at 
the junction of the Missouri and Kansas rivers, to a connection with said main road, at 
or near the city of Lawrence, in the State of Kansas, and thereupon continuously operated 
and controlled said railroad, and enjoyed the liberties, privileges and franchises thereof, 
up to the 24th day of January, 1880, under and by virtue of the said charter of 1855, and 
the supplementary act amending the same as hereinbefore recited. That on the 24th 
day of January, 1880, the said Kansas Pacific Railway Company wrongfully and unlaw- 
fully attempted to consolidate its said corporation with the Union Pacific Railroad Com- 
pany, » corporation chartered under the said acts of Congress of 1862 and 1864, whose 
line runs from the Missouri river at or near Omaha, Nebraska, to Ogden, in Utah Terri- 
tory, and the Denver Pacific Railway and Telegraph Company, whose line begins at the 
city of Denver, in the State of Colorado, and runs in a westward direction to a junction 
with the said Union Pacific Railroad Company, at a place called Cheyenne, in the Ter- 
ritory of Wyoming. And the said Kansas Pacific Railway Company unlawfully and 
wrongfully attempted to confer upon the said consolidated company all of its franchises, 
immunities, liberties and privileges granted by virtue of its charter aforesaid, and to 
merge the same into a pretended corporation not created by the laws of the Territory or 
State of Kansas, nor owing any duty to the Territory or State of Kansas, but a pretended 
corporation, created, if at all, by acts of Congress, and amenable only to Federal control, 
and subject only as to its rights, and the causes of action which might thereafter exist 
against it, to the jurisdiction of Federal tribunals. 

The said Attorney General gives the said court further to understand and be informed, 
that the said Kansas Pacific Railway Company unlawfully and wrongfully entered into 
articles of consolidation with said Union Pacific Railroad Company and said Denver 
Pacific Railroad and Telegraph Company, which were expressly in violation of its char- 
ter, and in conflict with the duties and obligations owing by it to the State of Kansas, 
under the provisions and terms of its charter aforesaid ; and further, that said articles 
were in conflict with the laws of the State of Kansas respecting railroad corporations, 
and the right of railroad corporations to consolidate, and were not compatible with said 
laws. The said articles of consolidation are in words and figures as follows, to wit : 
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ARTICLES OF UNION AND CONSOLIDATION 

Between the Union Pacific Railroad Company ^ the Kansas Pacific Railway Company, and the Demer Pacific 
Railway and Telegraph Company, forming Vu Union Pacific Railway Company. 

ARTICLES OP UNION AND CONSOLIDATION. 

Whereas the Union Pacific Railroad Company, a corporation duly organised and existing under the 
act of Congress of July 1, 1862, entitled "An act to aid in the construction of a railroad and telegraph 
line firom the Missouri river to the Pacific ocean, and to secure to the Government the use of the same 
for postal, military, and other purposes," and the act of Congress of July 2, 1864, and various other acts 
amendatory of the foregoing, owns a line of railroad and telegraph extending from the Missouri river 
to Ogden, in the Territory of Utah, a distance of 1,042 miles; 

And whereas the Kansas Pacific Railway Company, described in the said act of Congress of July 1, 
1862, as the Leavenworth, Pawnee & Western Railroad Company, the name whereof was afterward 
changed to that of the Union Pacific Railway Company, Eastern Division, and again subsequently 
changed to the Kansas Pacific Railway Company, is a corporation which is entitled to participate in the 
benefits of the said act of Congress of July 1, 1862, and of July 2, 1864, and the various acts amendatory 
thereof and relating ^hereto; 

And whereas the said Kansas Pacific Railway Company owns and operates, as a branch of the Union 
Pacifie Railroad, a railroad and telegraph line from a point connecting with the Missouri Pacific Rail- 
road in Kansas City, in Missouri, thence from the Missouri river, at the mouth of the Kansas river, on 
the south side thereof, with a spur from Wyandotte, in the State of Kansas, being from the east State 
line of Kansas to Denver, 639 miles in length, with a branch from a point on the main line near Law- 
rence to Leavenworth, 34 miles in length, in said State of Kansas, connecting at Denver with the Denver 
Pacific Railway, and is entitled to extend said railroad to the western boundary of the former Territory 
of Kansas, to locate and construct branches of said railroad in the counties of the former Territory of 
Kansas, adjacent to the line of said railroad, as then located and defined by law ; 

And whereas the Denver Pacific Railway and Telegraph Company, under and by virtue of the said 
acts of Congress, and of an act of Congress approved March 3, 1868, entitled "An act to authorize the 
transfer of lands granted to the Union Pacific Railway Company, Eastern Division, between Denver 
and the point of connection with the Union Pacific Railroad, to the Denver Pacific Railway and Tele- 
graph Company, and to expedite the completion of railroads to Denver, in the Territory of Colorado ;" 
and of an act of Congress approved June 20, 1874, which, among other things, enacts that for all the pur- 
poses of the said act of July 1, 1862, and of the acts amendatory thereof, " The Denver Pacific Railway 
and Telegraph Company shall be deemed and taken to be a part and extension of the road of the Kansas 
Pacific Railroad to the point of junction thereof with the road of the Union Pacific Railroad Company 
at Cheyenne, as provided in the act of March 3, 1869," whereby and by force whereof the said Denver 
Pacific Railway and Telegraph Company is likewise entitled to participate in the benefits of the afore- 
mentioned acts of Congress of July 1, 1862, and July 2, 1864, and the various acts amendatory thereof 
and supplemental thereto and relating to the Pacific system of railroads ; all of which, whether par- 
ticularly herein described or not, are, for greater certainty in this behalf, referred to and made part 
hereof; , 

And whereas the said Denver Pacific Railway and Telegraph Company owns a line of road one 
hundred and six miles in length, extending from Denver, where it connects with the said Kansas Pacific 
Railway, to Cheyenne, where it connects with the Union Pacific Railroad ; 

And whereas in the aforesaid legislation of Congress applicable to the above-mentioned three rail- 
road companies it is provided that they may unite and consolidate their respective organizations ; 

And whereas each of the said above-mentioned three companies, by corporate action duly and sever- 
ally had, have resolved, pursuant to the authority in that behalf vested in them by law, to unite and 
consolidate their respective organizations into one company, and have severally agreed to and with each 
other upon the terms of such union and consolidation, being the terms herein embodied and expressed: 

Now this agreement of union and consolidation, made this the 24th day of January, A. D. 1880, be- 
tween the said Union Pacific Railroad Company, party of the first part, the said Kansas Pacific Railway 
Company, party of the second part, and the said Denver Pacific Railway and Telegraph Company, party 
of the third part, witnesseth : 

That the said parties have respectively agreed and do hereby severally agree to and with each other 
upon the following articles of union and consolidation of their respective organizations into one com- 
pany, viz. : 

Article I. The said Union Pacific Railroad Company, the said Kansas Pacific Railway Company, 
and the said Denver Pacific Railway and Telegraph Company, in consideration of the premises, do 
hereby severally agree to and with each other to unite and consolidate, and do hereby unite, form, and 
consolidate their respective organizations, properties, and companies into one consolidated company, 
which shall succeed to, possess, and be entitled to receive from the Government of the United States all 
and singular the grants, benefits, immunities, guaranties, acts, and things to be done and performed, 
and be subject to the same terms, conditions, restrictions, and requirements which the aforesaid three 
companies, respectively, at the date of this consolidation, are or may be entitled or subject to under the 
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acts of Congress in that behalf, in place and substitution of said constituent companies so consolidated, 
respectively ; and the said consolidated company assumes to and for itself all of the provisions of said 
acts of Congress, so far as applicable, relating or in any manner appertaining to said constituent com- 
panies, or either of them, including the power to sue and be sued in all courts of law and equity within 
the United States, whether Federal or State, and the right of corporations organized under a law of the 
United States to remove causes from State to Federal courts ; and all of the provisions of the aforemen- 
tioned acts of Congress and each of them, so far as in their nature applicable to the company hereby 
formed, shall apply thereto ; it being the intent of the parties hereto, and of these articles of union and 
consolidation, to organize the company hereby formed under the said acts of Congress, and to make the 
said acts of Cougress the charter or constituent acts of this company as fully as if the same were incor- 
porated herein at large. 

Art. II. The name of the said consolidated company hereby formed shall be " The Union Pacific 
Railway Company." 

Art. III. The capital stock of the said Union Pacific Railway Company shall be fifty millions seven 
hundred and sixty-two thousand three hundred (^,762,300) dollars, (being the total aggregate amount 
of the outstanding stock of the three constituent companies,) which shall be divided into shares of one 
hundred dollars each ; and it shall be issued in lieu of the stock of the said constituent companies on 
the surrender thereof for that purpose by the respective holders thereof. Every stockholder in the 
Denver Pacific Railway and Telegraph Company and in the Union Pacific Railroad Company shall 
receive in place of every share of one hundred dollars surrendered a share of one hundred dollars in the 
new company ; and every stockholder in the Kansas Pacific Railway Company, the shares in which are 
only fifty (350) dollars each, shall receive in place of every two shares of the stock at the time held by 
such stockholder in such company a share of the capital stock of the new corporation, upon surrender, 
ing to the new corporation the certificates of stock held by such stockholder. 

Art. IV. The said new corporation shall, without unnecessary delay, issue certificates of stock, in 
such form as may by the board of directors be deemed advisable ; and such board shall provide and 
adopt such rules and regulations as may be necessary and proper for the issuing and transfer of shares 
of stock of the said new corporation. 

Art. V. The directors of the said Union Pacific Railway Company, to be elected by the stockholders 
at the annual meeting herein provided for, shall be fifteen in number, each of whom must be the bona 
flde owner of at least fifty shares of stock in the consolidated company. Such directors shall be chosen 
annually by a majority of the votes of the stockholders voting in person or by proxy at such election. 
And they shall continue to be directors until others are elected and qualified in their places. No person 
shall be a director unless he shall be qualified to vote for directors at the election at which he shall be 
chosen; and vacancies in the board of directors may be filled by the remaining directors at any regular 
meeting of the board. The directors of the said company shall annually, as soon as may be after their 
election, elect from their own number a president and vice-president, and shall also elect a treasurer 
and secretary. 

Art. VI. The following-named persons shall be the first directors of said corporation, viz.: Fred. L. 
Ames, Ezra H. Baker, Elisha Atkins, F. Gordon Dexter, Sidney Dillon, Russell Sage, Jay Gmild, Solon 
Humphreys, David Dows, William L. Scott, Silas H. H. Clark, Thomas T. Eckert, John Sharp, Gren- 
ville M. Dodge, Carlos S. (ireeley. The following-named persons shall be the first officers of the said 
corporation, viz. : President, Sidney Dillon ; Vice-President, Elisha Atkins ; Treasurer and Secretary, 
Henry McFarland. The said directors and officers shall continue in office until their successors are 
chosen as provided in these articles. 

Art. VII. Until otherwise duly provided, the annual meetings of the stockholders of the Union 
Pacific Railway Company shall be held at the company's office in the city of New York, on the first 
Wednesday following the fourth day of March in each year, between the hours of 10 o'clock, a. m. and 
4 o'clock p. M. of said day. Notice of such meeting shall be given as may be prescribed by the by-laws. 
These provisions may be changed by the stockholders of the consolidated company at any annual 
meeting of the said stockholders. 

Art. VIII. The parties hereto of the first, and second, and third parts hereby assign, transfer, set 
over, and convey unto the said Union Pacific Railway Company, the consolidated corporation hereby 
formed, all the rights, privileges, exemptions, and franchises of each of said companies, parties hereto, 
and all the property, real, personal and mixed, and all choses in action, debts on whatever account of, 
owing or belonging to either of said companies, and all claims, demands, property, rights of way, 
leases, leasehold interests, branches, iron rails, rolling stock, tools and implements, and property of 
every description, name, and nature belonging to either of said companies, with the appurtenances, to 
be held, owned and controlled by the said consolidated corporation, its successors and assigns, as fully 
and completely, to all intents and purposes, as the respective parties thereto do or can now own, hold, 
use, enjoy, or control the same ; and the parties hereto agree to execute and deliver to said consoli- 
dated corporation instruments of transfer, or assignments, or other instruments proper or necessary to 
carry out the covenants, conditions and provisions of this agreement.. This assignment, transfer, sale, 
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and conyeyance is made to the said consolidated corporation subject to all liens, charges and equities 
pertaining thereto. 

Art. IX. Nothing in this agreement contained shall affect or prejudice any rights otherwise existing 
of the consolidated company to mak^ such ftirther increase of stock or bonds as said consolidated com- 
pany may by law be entitled to make, or restrict the amount of stock or bonds which such consolidated 
company is by law authorized to issue or make. Nor shall anything herein contained affect or impair 
the right to issue all unissued bonds under the Kansas Pacific consolidated mortgage of date May 1, 
1879, wherein Jay Gould and Russell 8age are trustees, but such unissued bonds may, notwithstanding 
this consolidation, be issued in the same manner, and with the same effect in all respects as if these 
articles had not been adopted and executed. 

And it is expressly agreed that the stockholders of the consolidated company shall have all the powers 
which would have been possessed by the stockholders of each constituent company if this consolidation 
had not been effected, to ratify, approve, and carry out any contracts made by either constituent com- 
pany, and requiring the ratification or approval of its stockholders. 

The power of the Union Pacific Railroad Company to issue all unissued bonds under the mortgage 
of July 1, 1879, wherein the Union Trust Company is trustee, is flilly and completely reserved. 

Art. X. The new company hereby formed does not herein assume any separate or individual liability 
for the outstanding debts, obligations, and liabilities of the respective constituent companies, whose 
several and separate existence as to third parties shall, as respects such debts, obligations, and liabilities 
of every kind and nature, still continue, notwithstanding these articles of union and consolidation. 
But nothing herein contained shall prevent any valid debt, obligation, or liability of either constituent 
company from being enforced against the property of the proper constituent company, wliich by force 
of these articles becomes the property of the consolidated company. The corporate existence of the 
respective constituent companies shall not absolutely cease, eo iruianti, on the consummation of the union 
and consolidation herein provided for, but shall remain and continue so far as necessary to carry out the 
intent and purpose hereof. 

Art. XI. These articles of consolidation shall go into effect, and the consolidated company hereby 
formed shall come into existence upon the day on which a copy hereof is filed in the Department of 
the Interior, as provided in the legislation in Congress in that behalf. 

Art. XII. The existing by-laws of the Union Pacific Railroad Company are hereby provisionally 
adopted, and shall apply to the company hereby formed until duly changed or repealed. 

Art. XIII. All books, vouchers, records, instruments of title, cash, evidences of debt, contracts, 
and documents pertaining to the business or property of the said three companies, parties hereto, shall, 
without delay, be delivered to the proper officers of the consolidated company, and the said books, 
records, and papers shall be deemed and taken, as far as necessary, as the records and books of said 
consolidated company; and said books, records, vouchers and papers shall be subject to the proper 
examination and inspection of all persons interested therein. 

Art. XIV. These articles may be amended and modified from time to time, and in such manner as 
the holders of two-thirds of the stock of the consolidated company may direct or approve. 

Art. XY. This agreement shall be executed on the part of the respective parties hereto, by the 
proper officers, and under the corporate seals of said companies. 

In witness whereof, the said parties havQ caused their respective corporate seals to be hereunto af- 
fixed, and the same to be attested by their respective presidents and secretaries, this the 24th day of 
January, A. D. 1880. 

[Seal.1 The Union Pacific Railroad Company, 

By SIDNEY DILLON, President. 

Attest: Henry McFarland, -Secretory. 

[Seal.] The Kansas Pacific Railway Company, 



Attest : A. H. Calef, Secretary. 

[Seal.] The Denver Pacific Railway and Telegraph Co , 

Attest: D. H. Moppatt, Jr., Acting Secretary. 



By SIDNEY DILLON, PreHdent. 

[LWAY AND Telegraph Co , 
By D. M. EDGERTON, President. 



The Union Pacific Railway Company has signified, and hereby signifies, its assent to and accept- 
ance of the foregoing articles of union and consolidation, January 24, 1880. 

[Seal.] The Union Pacific Railway Company, 

By SIDNEY DILLON, President. 

The said Attorney General gives the court further to understand and be informed, 
that by the terms of the said charter of the said Kansas Pacific Railway, the Legislature 
of the State of Kansas might at any time require a statement from the said company as 
to the progress of its work, the amount of its business, and the receipts of the said com- 
pany, and the books and accounts of said company might at any time be investigated by 
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a committee appointed by the Legislature ; and further, it became the duty of the said 
company to make an annual report to the Secretary of the State of Kansas, of the 
operations of the said railroad for the year ending on the first day of December, which 
report should be verified by the oaths of the treasurer and acting superintendent of 
operations, and filed in the office of the Secretary of State by the third Monday in De- 
cember in each year, which statement should contain — first, the capital stock of said 
company, and the amount actually paid in ; second, the amount expended for the pur- 
chase of land for the construction of the road, for buildings, for engines and cars, 
respectively ; third, the amount and nature of its indebtedness, and the amount due the 
corporation ; fourth, the amount received for the transportation of passengers, of mails, 
of property, and from all other sources; fiftli, the amount of freight, specifying the 
quantity and contents, all the products of the forest, of animals, all vegetable food, and 
all other agricultural products, manufactures, merchandise and other articles ; sixth, the 
amount paid out for repairs; seventh, the number and amount of dividends, and when 
made ; eighth, the number of engine houses and shops, all engines and cars and their 
character; ninth, the number of miles run by passenger, freight and other trains, 
respectively ; tenth, the number of men employed, and their occupations ; eleventh, the 
number of persons injured in life and limb, and the cause of such injuries; twelfth, 
whether any accidents have arisen from carelessness or negligence of any person in the 
employ of such corporation, and whether any such person is retained in the employ of 
the corporation. That the said Kansas Pacific R>iilway Company has wholly failed and 
neglected to comply with the foregoing duties and obligations owing by it to the State, 
under the terms of its said chartei", but on the contrary thereof, the said corporation has 
removed all of its offices, all of its books of accounts and statistics, outside of the juris- 
diction of the State of Kansas, and has and holds all its general offices, and all accounts 
of its operations, at the general offices of said pretended consolidated company, at the 
city of Omaha, in the State of Nebraska, and alleges and pretends that the said corpo- 
ration, the Kansas Pacific Railway Company, no longer owes any duty under its said 
charter as aforesaid to the State of Kansas, but that it is controlled as to its chartered 
obligations by the acts of Congress creating the Union Pacific Railroad Company, and 
by the said unlawful articles of consolidation aforesaid. 

And the said Attorney General further gives the said court to understand and be in- 
formed, that the said corporation has violated the laws of the State of Kansas, made and 
enacted for its regulation, and no longer keeps a general office for the transaction of its 
business within this State; and no longer keeps such general office located at or near the 
main line of its road or route mentioned in its said charter ; and no longer keeps a gen- 
eral office within the State, and near its said route and road, at which said general office 
is kept the records and books of the said corporation, or the office of superintendent, gen- 
eral manager and director, secretary, auditor, treasurer, paymaster, general freight agent, 
and general ticket agent, under whatever name the duties usually appertaining to such 
offices may be transacted ; and no longer keeps a general office within the State of Kan- 
sas, and on or near the route or road of said company, in which books of accounts apper- 
taining to the business of general manager or director, secretary, auditor, treasurer, pay- 
master, general freight agent, and general ticket agent, under whatever names the duties 
usually appertaining to such offices may be transacted, are now kept for the use and 
inspection of the State in the regulation and control of said corporation ; but on the con- 
trary thereof, the said corporation did remove its said general offices from this State, at 
or about the time of said pretended consolidation, to the city of Omaha, in the State of 
Nebraska, and placed the same under the absolute order, control and disposal of the said 
pretended consolidated company; and that at the said Omaha, in the State of Nebraska, 
are now located all of said foregoing offices, and all of said functions are exercised, and. 



Digitized by 



Google 



FOUBTH BIENNIAL REPOBT. 15 

all of said books of accounts appertaining to the business of such offices, and the opera- 
tions of said railroad, have ever since been and are now kept. 

The said Attorney General further gives the court to understand and be informed, 
that the said pretended consolidated corporation, the Union Pacific Railway Company, 
has possessed itself of all the property of the said defendant corporation, and holds, 
controls, operates and enjoys the same as a division, so called, of the property of said 
pretended corporation, to wit, "The Union Pacific Railway Company, Kansas Division;" 
and the said corporation is wholly managed and controlled as to all its operations, and 
as to its traffic relations with the public, by the said general officers, and from the said 
general offices located at Omaha, in the State of Nebraska; and that the said general 
officers have placed in subordinate charge of the property of said corporation in the 
State of Kansas, a division superintendent whose only functions are to maintain the 
track and run the trains of said railroad company, under directions from said general 
offices, and a local freight agent and local passenger agent whose only functions are to 
make contracts with the public for the transportation of freight and passengers, under 
the direction and subject to the revision and rejection of the said general officers located 
at Omaha, Nebraska. That all the accounts of the operations of said railroad are kept 
at Omaha, Nebraska, and all the employ^ of said road, including the superintendent 
and agents aforesaid, are paid upon vouchers issued at Omaha, Nebraska, from said gen- 
eral offices, and the right of employing or discharging said superintendent and agents, 
and all subordinate employ^ upon said railroad, is absolutely held and controlled by 
the general manager of said pretended consolidated company at Omaha, Nebraska; and 
all claims against said railroad made by the people of Kansas along the line of said 
railroad, for injury to or destruction of person or property, are referred to the said gen- 
eral officers in the city of Omaha, Nebraska, and all settlements which may be made 
thereon are subject to their absolute dictation and control; and that there is in the 
State of Kansas no officer or person clothed with full power to contract with the public 
at large, in respect of any of the dealings of the public with said railroad in its opera- 
tions. 

And the said Attorney General further gives the said court to understand and be in- 
formed, that since the said pretended consolidation aforesaid, the said Kansas Pacific 
Railway Company has wholly failed and neglected to designate some person residin«f in 
each county into which its said line of railroad runs, or in which its said business is 
transacted, on whom all process and notices issued by any court of record, or justices of 
the peace of such county, may or might be served. 

And the said Attorney General further gives the said court to understand and be in- 
formed, that the said Kansas Pacific Railway Company has from the time aforesaid 
failed to file a certificate of the appointment and designation of such person in the office 
of the clerk of the district court of the county in which such person resides, and the 
said company has wholly failed and neglected to perform the duties imposed upon it by 
law in the foregoing respects. 

And the said Attorney General further gives the said court to understand and be in- 
formed, that by the terms of the said pretended consolidation, the said Kansas Pacific 
Railway Company falsely avers that it has consolidated with the Denver Pacific Rail- 
way and Telegraph Company and the Union Pacific Railroad Company ; but the said 
Attorney General charges the facts to be, .that said lines of railroads so sought to be 
consolidated, at the date of said attempted consolidation did not connect at the State 
line of Kansas, so as to form one complete and continuous line of railway, but that on 
the contrary thereof, the said Kansas Pacific Railway Company, prior to said pretended 
consolidation, operated its own line, together with the Denver Pacific Railroad and Tel- 
egraph Company's line, ( operated under a lease,) as a parallel and competing line to the 
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Union Pacific Railroad Company's line, and the said railroads so operated were, and at 
all times have been, up to the date of said consolidation, parallel and competitive lines, 
competing from their respective initial points, on the west bank of the Missouri river to 
the State of Colorado and Territory of Wyoming, for the same business, that is to say : 
the Union Pacific, beginning at Omaha, Nebraska, and running to Cheyenne and Denver 
over its own and leased lines; the Kansas Pacific, beginning at Leavenworth and Kansas 
City, and running to Denver and Cheyenne over its own line and the leased line of the 
said Denver Pacific Kailroad and Telegraph Company. 

The said Attorney General further gives the court to ninderstand and be informed, 
that the railroad of said defendant was constructed under and in pursuance of a special 
privilege and power, given and granted to said defendant company as the agent of the 
public, for that purpose, and the said railroad was and is the property of the Stat« of 
Kansas, and one of her highways, over which she has, and of right ought to have, su- 
preme and exclusive jurisdiction, as well as a perfect title. That the said corporation 
herein made defendant, was, by the provisions of its charter, the servant of the State of 
Kansas to construct the said railroad, and run, work and operate it for her, and in the 
interests of her people, so that all should have the necessary use of it for proper pur- 
poses and on proper terms ; and in consideration of the engagement that this service 
should be faithfully performed, the said State of Kansas bestowed upon the defendant 
corporation the powers, privileges and franchises enumerated and defined in the act of 
incorporation and supplement thereto, as hereinbefore set forth, but the said corporation 
has, in fraud of its charter, without the consent of the State, and against her laws, repu- 
diated its obligations, abandoned its duties, relinquished its franchises, put an end to its 
corporate existence ( so far as by its own act it could do so), and diverted the aforesaid 
highway of the State, as if it were private property, to the use of a foreign corporation, 
outside of the jurisdiction of the State of Kansas and beyond the reach of her author- 
ities, with the declared intent that it shall be operated and used and worked, not 
according to the laws of Kansas, made or to be made to protect the rights and interests 
of her people, but under and according to the provisions of other laws, alleged to have 
been enacted by the Legislature of another government, for the regulation of another 
railroad, lying in another State. 

Whereupon, and on consideration of the foregoing declarations, charges, and informa- 
tions, the said Attorney General prays the advice and judgment of the said court in the 
premises, and due process of law against the Kansas Pacific Bailway Company, in this 
behalf to be made to answer to the State of Kansas by what warrant it claims to have, 
use and enjoy the liberties, privileges and franchises aforesaid ; and further, by what 
warrant it claims and has exercised the right to put the said railroad and its appurte- 
nances into the possession and under the control of the above-mentioned foreign railroad 
company, and by what warrant it claims the right to maintain such foreign corporation 
in such possession, or in the enjoyment and exercise of the franchises and privileges be- 
stowed by the State of Kansas, exclusively on said Kansas Pacific Railway Company ; 
and the said Attorney General prays that upon a due hearing hereof, the said respondent 
company be adjudged to hftve forfeited all its rights, liberties and franchises, and to be 
ousted from the same, and that the said corporation be thereupon dissolved ; and the said 
Attorney General further prays, that it be further adjudged that the said franchises, 
granted to the defendant by the State, have become relinquished, abandoned, and forfeited 
to the State of Kansas, and that the same be resumed to the State, and that the State 
take possession of the said railroad, with all its appurtenances and fixtures, as public 
property, and make such disposition thereof as may be thought necessary to secure tie 
rights of the State, saving the just interests of creditors and other third parties guiltless 
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of the frauds, wrongs and injuries h^reia charged against the said corporation, and the 
members thereof. W. A. Johnston, 

J. S. Black, Attorney General of the Staie of Komas. 

W. H. ROSSINGTON, 

A. A. Harbis, 
Geo. S. Green, 

The petition against Ames, et al., reads as follows, ( omitting caption and 
signatures :) 
To the Honorable Judges of the Supreme Court of the State of JTorwcw ; 

W. A. Johnston, Attorney General of the State of Kansas, who sues for the said 
State in this behalf, comes here before the Judges of the Supreme Court of the said 

State, on the day of , A. D. 1883, at the July term of said court for the State 

of Kansas, and gives the said court to understand and be informed, that F. L. Ames, 
Elisha Atkins, Ezra H. Baker, F. G. Dexter, W. L. Scott, S. H. H. Clark, G. M. Dodge, 
Sidney Dillon, David Dows, Jay Gould, Russell Sage, Solon Humphreys, T. T. Eckert, 
Augustus Schell, and John Sharp, calling themselves the Board of Directors of the 
Union Pacific Railway Company, do now, and have since January 24th, 1880, used, and 
still do use, without any warrant, charter or grant, the following liberties, privileges and 
franchises, viz. : That of being a railroad company, to use, operate and enjoy, and to 
receive, the tolls, issues, profits and benefits derived from the operation and use of the 
Kansas Pacific Railroad, being a line of railroad beginning at Leavenworth, in the 
State of Kansas, and extending in a general westerly direction, by the way of the Fort 
Riley military reservation, to the city of Denver, in Colorado, and beginning at the 
State line of Kansas, at a point near the junction of the Missouri and Kansas rivers, 
and running west to a junction with said line, at a point near the city of Lawrence, 
Kansas; which said line and lines of railroad, with all their properties, equipments, 
easements, subserviences, privileges, rights, liberties and franchises were, prior to the 
said 24th day of January, 1880, used, occupied, controlled and enjoyed by the Kansas 
Pacific Railway Company, which said Kansas Pacific Railway Company derived its 
right to so use, enjoy, employ and exercise the same, under an act passed in the year 
1855, at a session of the Legislature of the Territory of Kansas, which act was entitled 
"An act to incorporate the Leavenworth, Pawnee & Western Railroad Company," and 
the further act passed by the Legislature of the Territory of Kansas, in the year 1857, 
at a session of said Legislature, supplemental to said act of 1855, entitled "An act supple- 
mental to an act entitled *An act to incorporate the Leavenworth, Pawnee & Western 
Railroad Company,' " of all of which liberties, privileges and franchises aforesaid, the 
said individuals, F. L. Ames, Elisha Atkins, Ezra H. Baker, F. G. Dexter, W. L. Scott, 
S. H. H. Clark, G. M. Dodge, Sidney Dillon, David Dows, Jay Gould, Russell Sage, Solon 
Humphreys, T. T. Eckert, Augustus Schell, and John Sharp, calling themselves the 
Board of Directors of the Union Pacific Railway Company, during all the time afore- 
said, have usurped, and still do usurp upon the said State, to her great damage and prej- 
udice. Whereupon the said Attorney General prays the advice of the said court in the 
premises, and due process of law against the said individuals, F. L. Ames, Elisha Atkins, 
Ezra H. Baker, F. G. Dexter, W. L. Scott, S. H. H. Clark, G. M. Dodge, Sidney Dillon, 
David Dows, Jay Gould, Russell Sage, Solon Humphreys, T. T. Eckert, Augustus Schell, 
and John Sharp, calling themselves the Board of Directors of the Union Pacific Rail- 
way Company, in this behalf to be made to answer to the said State by what, warrant 
they claim to have, use, and enjoy the liberties, privileges and franchises aforesaid ; and 
that upon a due hearing thereof, that said defendants, and said pretended railroad com- 
pany, be adjudged to have unlawfully and wrongfully usurped and appropriated the 
2 
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rights, liberties, privileges and franchises aforesaid, and to be wrongfully and unlawfully 
using, enjoying and exercising the same, and that they be ousted therefrom. 

On the 6th day of August, 1883, the defendants in both suits appeared 
by Hon. A. L. Williams, their attorney, and waived the issuance and ser- 
vice of process, and on the 31st day of October, 1883, answers were filed in 
both cases. 

The answers are of such length and volume that their reproduction in 
this report is impracticable, each answer with exhibits attached making over 
one hundred pages of closely-printed matter. 

The answer in the Kansas Pacific case denies that the Kansas Pacific 
Railway Company is a corporation created, organized or existing under the 
laws of either the Territory or State of Kansas. It denies that the Leaven- 
worth, Pawnee & Western Railroad Company, under its various changes of 
name as set forth in the petition, constructed a railroad under its charter, 
from Leavenworth by way of the Fort Riley military reservation, towards 
the summit of the Rocky Mountains, or a railroad from the junction of the 
Missouri and Kansas rivers to a connection with the main line at or near 
the city of Lawrence, and thereupon continuously operated and controlled 
said railroad, and enjoyed the liberties, privileges and franchises thereof up 
to the 24th day of January, 1880, under the said charter of 1855 and the 
said supplementary acts amending the same. It denies that the said rail- 
road of the said defendant was constructed under and in pursuance of the 
said privilege and power given and granted by the Territory or State of 
Kansas to the said defendant company, or that the same is one of her high- 
ways over which she has supreme and exclusive jurisdiction. It denies it 
was the servant of the State of Kansas to construct the said railroad, and 
to run, work and operate it for her, or that the State of Kansas has bestowed 
upon the defendant corporation the powers, privileges and franchises under 
which the said road to Denver or the said Leavenworth branch was built. 
It denies that the said defendant has, in fraud of its charter and with- 
out the consent of the State of Kansas and against her laws, repudiated ita 
obligations, abandoned its duties, relinquished its franchises, put an end to 
its existence, and diverted the said road of the State to the use of the foreign 
corporation outside of the jurisdiction of the State of Kansas. It denies 
that it has removed all of its offices out of the jurisdiction of Kansas. It 
denies that it has violated any law or laws of Kansas enacted for its regula- 
tion, in that it no longer keeps a general oflfice for the transaction of its 
business within the State. It denies that the Kansas Pacific Railroad did 
not connect at the State line of Kansas with the other lines of railroad con- 
solidated with it so as to form one complete and continuous line of railroad ; 
and denies that the railways so consolidated were at the date of said consoli- 
dation parallel and competing lines. 

It avers that the defendant is, and always has been, a corporation created 
by and existing under an act of Congress approved July 1, 1862, and an 
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act supplementary thereof, approved July 2, 1864; that the Kansas Pacific 
Railway Company, thus incorporated and existing by said acts of Congress, 
built its line of road on the route marked out by the acts of Congress, and 
not otherwise, and that the route selected and authorized by Congress was 
not the one mentioned and described in the charter of the Leavenworth, 
Pawnee & Western Railroad Company, and that the railroad built by the 
Kansas Pacific Railway Company was not constructed nor in any way ever 
managed or operated under said last-mentioned charter, or any charter or 
legislation of the Territory or State of Kansas. 

It avers that Congress, intending to provide for the construction of a na- 
tional highway, passed the acts of July 1, 1862, and July 2, 1864, and that 
the effect of these acts was to confer and grant the necessary rights, powers 
and franchises upon the persons composing the Leavenworth, Pawnee & 
Western Railroad Company to become, and they did become, a corporation 
of the United States, with the same name, property, members and interests 
that they had in the then eodsting organization, but with rights, powers and 
franchises directly granted, conferred and set forth in the said acts of Con- 
gress, and that the Kansas company filed its acceptance of the conditions of 
the act of July 1, 1862, as by that act it was required to do. That the 
company thus created and incorporated by the names, successively, of the 
Leavenworth, Pawnee & Western Railroad Company, the Union Pacific 
Railroad Company, Eastern Division, and the Kansas Pacific Railway Com- 
pany, constructed the road, and has continuously used and operated, and 
still are using and operating the same under the authority derived from the 
said acts of Congress, and not under authority derived from the Territory or 
State of Kansas, and that it has done this by the assent of the State of 
Kansas. 

It then alleges, in the third paragraph, that if the effect of the acts of 
CongresJwas not to confer distinct and independent corporate capacity on 
the Leavenworth, Pawnee & Western Railroad Company, or its members, 
as a corporation of the United States, then the effect of those acts, taken in 
connection with the legislative acts of the Territory and State of Kansas, was 
to cede to the United States paramount and sovereign control over the Kan- 
sas corporation for all of the purposes declared in said act of Congress, and 
that the defendant, by reason of that cession, relinquishment, and surrender, 
had a contract right, as representative of the United States, to be independ- 
ent and freed from any legislation or judicial forfeiture by the State of 
Kansas. 

It avers that, having filed its acceptance of the provisions of said act, and 
having participated in the benefits conferred thereby, and being in duty 
bound thereby to operate its railroads as one continuous line with the other 
railroads enumerated in said act, it was obliged to consolidate in order to 
afford better service for the public and the Government, and that better and 
cheaper service has resulted therefrom. It avers that before the consolida- 
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tion that defendant was unable to pay its debts and current interest charges ; 
that since the consolidation it has been able to pay said debts and interest 
charges, but that if the consolidation were annulled, it would be and become 
unable to make said payments, or perform its duties required by law. 

It avers .that, by an act of Congress of March 3, 1869, it was authorized to 
contract with the Denver Pacific Railway and Telegraph Company for the 
construction and maintenance of that part of its line between Denver and 
Cheyenne, and that in pursuance thereof it made such contract, and that the 
line built and operated by the Denver Pacific Railway and Telegraph Com- 
pany, became thereby a part of the Kansas Pacific Railway Company, as 
originally contemplated by the act incorporating this company and the 
Union Pacific Railroad Company. It avers that its power to consolidate 
with the other companies is derived from the acts of Congress, but that the 
same conformed with the terms and conditions which were required by the 
laws of Kansas to effect a consolidation of railway corporations. And de- 
nying all allegations in the petition not otherwise expressly admitted, it 
prays that it may dismissed and discharged from the premises and the action. 

The answer in the case against the directors of the Union Pacific Railway 
Company, which for convenience will be called the Ames case, is, in all that 
relates to the Kansas Pacific Railway Company, substantially the same as 
the answer filed by the latter corporation itself. 

On the 7th day of November, 1883, there was filed with the Clerk of the 
Supreme Court the petition of the five Government directors of the Union 
Pacific Railway Company, appointed by the President of the United States 
under the " Pacific Railroad acts," asking to be made parties defendant in 
both cases. This petition was granted by the court in the Ames case, and 
refused in the case against the Kansas Pacific. 

Bonds and petitions for removal of the cases to the Circuit Court of the 
United States for the District of Kansas, were filed by all the defendants, a 
separate bond and petition being filed by the Government Directors in the 
Ames case. Counsel for the State resisted this attempted removal of the 
cases. The Supreme Court, however, made no affirmative order refusing or 
granting the removal in either case, but did give the Attorney General leave 
to plead to the answer of the defendant in the Kansas Pacific case. 

The orders made upon the petitions for removal were as follows : 

The State of Kansas, ex rel.. Plaintiff, ') 

vs. y No. 2969. 

Kansas Pacific Railway Co., Dtifendani.) 

And now, to wit, on this 7th day of November, 1883, the petition of the respondent, 
to remove this cause to the United States Circuit Court for the District of Kansas, came 
on to be heard. The plaintiff appeared by W. A. Johnston, Attorney General, and W. 
H. Rossington, A. A. Harris, and Geo. S. Green, its attorneys. The respondent appeared 
by J. P. Usher and A. L. Williams, its attorneys, which said application was argued by 
counsel and considered by the court ; and the court finds that the sureties upon the bond 
for removal filed in this cause are sufficient. 

Thereupon, the application of the plaintiff to plead to the answer of the respondent 
filed in this case, within thirty days from the date hereof, came on to be heard, and the 
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same was by the court granted, and the above cause is continued until the January, A. D. 

1884, session of this court. 

The State of Kansas, ex rel.. etc.. PUxirUW,') 

vs. ^'l No. 2970, 

F. L. Ames, et ai., DefendanU. ) 

And now, to wit, on this 7th day of November, A. D. 1883, the petition of the respond- 
ents, to remove this cause to the United States Circuit Court for the District of Kansas, 
came on to be heard. The plaintiff appeared by W. A. Johnston, Attorney General, 
W. H. Bossington, A. A. Harris and Geo. S. Green, its attorneys ; and the respondents 
appeared by J. P. Usher and A. L. Williams, their attorneys, which said application 
and petition was argued by counsel, and duly considered by the court ; and the court 
finds that the sureties upon the bond for removal in this case are sufficient. 

At the next term of the United States Circuit Court, on the fourth Mon- 
day of November, 1883, counsel for defendant filed a transcript of the 
record in these cases in that court. I at once, and on the 30th of Novem- 
ber, 1883, moved to riemand both cases to the Supreme Court, which motion 
was sustained, and the cases were remanded to the State court. The defend- 
ants excepted to this ruling of the Circuit Court, and the cases were taken 
on error to the Supreme Court of the United States. 

The counsel for the State and the defendants stipulated for the immediate 
printing of the record and for the advancement of the hearing of the cases 
to such early day as might suit the convenience of the Supreme Court ; and 
the court, considering the importance of the cases and the desirability of an 
early hearing, advanced them on the docket and set the 28th day of Jan- 
uary, 1884, for the hearing and argument. On that day the hearing was 
postponed on the application of Judge Dillon, one of the counsel for the 
railroad companies, on account of sickness in his family. 

On the 6th day of March, 1884, the cases were again called for hearing. 
Mr. Seward, Mr. Kossington and myself appeared for the State, and Hon. 
John F. Dillon and Gen. Wager Swayne of New York and Hon. A. L. 
Williams of Topeka appeared for the defendant corporations and directors. 
The cases were fully and elaborately argued, both orally and by brief, and 
submitted. 

On the 21st of last April, the Supreme Court rendered its decision revers- 
' ing the judgment of the Circuit Court and ordering that the cases proceed 
in that court. The opinion is as follows : 

Supreme Coubt op the United States. 

p. L. Ames, Elisha Atkins, Ezra H. Baker, F. G. Dexter, Charles ' 
Francis Adams, Jr., et cU., calling themselves the Board of Di- 
rectors of the Union Pacific Railroad Company, Plainiiffs in 
Brror, 

No. 1240. vs. 

The state of Kansas, ecc rel. W. A. Johnston, Attorney General. 

The Kansas Pacific Railway Company, Plaintiff in Error, 

No. 1241. vs. 

The state of Kansas, ex rel. W. A. Johnston, Attorney General. 

Mr. Chief Jnstice Waite delivered the opinion of the court. 

Each of these writs of error brings up for review an order of the Circuit Court remand- 
ing a case to the State court from which it had been removed, and the two cases may 
properly be considered together. The material facts are these: 

The Leavenworth, Pawnee & Western Railroad Company was incorporated by the 
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Legislature of the Territory of Kansas in 1855, to build a railroad from the west bank 
of the Missouri river, in the town of Leavenworth, to or near Fort Riley, and from 
thence to the western boundary of the Territory, which was the east boundary of Utah 
on the summit of the Rocky Mountains. ( 10 Stat. 283, ch. 59, sec. 19.) In 1857 this 
act was amended so as to authorize the construction of a branch from some favorable 
point on the main line to some point on the southern boundary of the Territory, where 
an easy connection could be ^made with a line of road extending to the Gulf of Mexico, 
and also of a branch to the northern boundary of the Territory. The company was or- 
ganized under these acts in 1857, and before January 1, 1862, had located its line from 
Leavenworth to Fort Riley, and had, to a large extent, secured its right of way and 
depot grounds.' 

On the first of July, 1862, the first Pacific Railroad act was passed by Congress, in- 
corporating the Union Pacific Railroad Company, and providing for government aid in 
the construction of the several roads brought into the system, which was then inaugu- 
rated to establish a railroad connection between the Atlantic and Pacific coasts. (12 Stat. 
489, ch. 120.) By sec. 9 of this act the Leavenworth, Pawnee & Western Railroad 
CJompany of Kansas was authorized to construct a railroad and telegraph line from the 
Missouri river, at the mouth of the Kansas river, on the south side thereof, so as to con- 
nect with the Pacific Railroad of Missouri, to the point in the Territory of Nebraska 
then established as the eastern terminus of the Union Pacific road. Provision was made 
for government aid to this company in all respects like that to the Union Pacific. Sec. 
16 is as follows : 

" That at any time after the passage of this act all of the railroad companies named herein, and as- 
senting hereto, or any two or more of them, are authorized to form themselves into one consolidated 
company. Notice of such consolidation, in writing, shall be filed in the Department of the Interior, 
and such consolidated company shall thereafter proceed to construct said railroad and branches and 
telegraph line upon the terms and conditions provided in this act." 

The Leavenworth, Pawnee & Western Company accepted the provisions of this act, 
and was thereafter designated as the Union Pacific Railroad Company, Eastern Division. 
By the act of July 2, 1864, ( ch. 216, sec. 12, 13 Stat. 361,) the company was required to 
build its railroad from the mouth of the Kansas by way of Leavenworth, or, if that was 
not deemed the best route, to build a branch from Leavenworth to the main stem at or 
near Lawrence. This act also made provision, by sec. 16, for the consolidation of any 
two or more corporations embraced in the system, upon such terms and conditions as 
they might agree upon not incompatible with the laws of the States in which the roads 
of the companies might be. On the 3d of July, 1866, ( ch. 169, 14 Stat. 80,) the com- 
pany was permitted to make its connection with the Union Pacific at any point not more 
than fifty miles westerly from the meridian of Denver. By another act passed March 3, 
1869, ( ch. 324, 15 Stat. 324,) the company was authorized to extend its road to Denver, 
in the Territory of Colorado, and from there to make its connection with the Union 
Pacific at Cheyenne, over the road of the Denver Pacific Railway and Telegraph Com- 
pany, a Colorado corporation, power being given to contract with the last-named com- 
pany for that purpose. On the same day a joint resolution was passed by Congress, (No. 
23, 15 Stat. 348,) authorizing the Union Pacific Railroad Company, Eastern Division, 
by a resolution of its directors, filed in the oflSce of the Secretary of the Interior, to 
change its name to the Kansas Pacific Railway Company. 

Under this authority the road was built from its junction with the Missouri Pacific 
Railroad in Kansas City, Missouri, through Fort Riley, in Kansas, to Denver, in Colo- 
rado, and government aid was furnished it under the acts of Congress. From Denver it 
formed its connection with the Union Pacific road at Cheyenne, over the road of the 
Denver Pacific Company. It also built a branch from Leavenworth to Lawrence, but 
the road from Fort Riley to the original eastern terminus of the Union Pacific was never 
constructed. 
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On the 24th of January, 1880, the Union Pacific Railroad Company, the Kansas 
Pacific Eailway Company, and the Denver Pacific Railway and Telegraph Company, 
acting under the authority of sec. 16 of the Pacific Railroad act of July 1, 1862, and sea 
16 of the act of July 2, 1864, entered into an agreement for the consolidation of the 
three corporations into one, by the name of the Union Pacific Railway Company, and 
from that time the road of the Kansas Pacific Company, including that portion which 
lies in Kansas, has been operated and managed as the Kansas Division of the Union 
Pacific Railway Company. 

At the first session of the Legislature of Kansas after this consolidation was efiected, a 
resolution was passed directing the Attorney General to inquire into its legality, and to 
report whether in his opinion the consolidated company was amenable to the laws of the 
State ; whether the Union Pacific Railroad Company had usurped or was exercising 
rights and franchises within the State not authorized by law, or had in any manner 
foiled to comply with or had violated any of the laws of the State ; whether the Kansas 
Pacific Company was in law an existing corporation of the State; and whether the State 
had lost jurisdiction over the property of the corporation. At the next session another 
resolution was passed, directing the Attorney General to institute proper proceedings in 
the supreme court of the State, "in the nature of qm warranto, against the Kansas Pa- 
cific Railway Company for an abandonment, relinquishment and surrender of its powers 
as a corporation to such consolidated company, and also to institute like proceedings 
against the consolidated company, the Union Pacific Railway Company, for usurping, 
seizing, holding, possessing, and using the franchise and privileges, powers and immu- 
nities of the Kansas Pacific Railway Company in the State of Kansas." 

Under these instructions the present suits were brought in the Supreme Court of the 
State. The petition against the Kansas Pacific Company sets forth the acts of the Ter- 
ritorial Legislature of Kansas incorporating the company and extending its powers, 
passed in 1855 and 1857 ; the organization of the company under its charter ; the acts of 
Congress, passed July 1, 1862, and July 2, 1864, granting aid to the company; and the 
construction of the road. It then avers "that on the 24th of January, 1880, the said 
Kansas Pacific Railway Company wrongfully and unlawfully attempted to consolidate 
its said corporation with the Union Pacific Railroad Company, a corporation chartered 
under the said acts of Congress of 1862 and 1864, whose line runs from the Missouri 
River at or near Omaha, Nebraska, to Ogden, in Utah Territory, and the Denver Pacific 
^ilway and Telegraph Company, whose line begins at the city of Denver, in the State 
of Colorado, and runs in a westward direction to a junction with the Union Pacific Rail- 
road Company, at a place called Cheyenne, in the Territory of Wyoming. And the said 
Kansas Pacific Railway Company unlawfully and^ wrongfully attempted to confer upon 
the said consolidated company all of its franchises, immunities, liberties and privileges 
granted by virtue of its charter aforesaid, and to merge the same into a pretended cor- 
poration, not created by the laws of the Territory or State of Kansas, nor owing any 
duty to the Territory or State of Kansas, but a pretended corporation, created, if at all, 
by acts of Congress, and amenable only to federal control, and subject only, as to its rights 
and the causes of action which might thereafter exist against it, to the jurisdiction of 
the federal tribunals. And the said Attorney General gives the court further to under- 
stand and be informed, that the said Kansas Pacific Railway Company unlawfully and 
wrongfully entered into articles of consolidation with said Union Pacific Railroad Com- 
pany and the said Denver Pacific Railroad and Telegraph Company, which were ex- 
pressly in violation of its charter, and in conflict with the duties and obligations owing 
by it to the State of Kansas under the provisions and terms of its charter aforesaid ; 
and further, that said articles were in conflict with the laws of the State of Kansas re- 
specting railroad corporations and the right of railroad companies to consolidate, and 
were not compatible with such laws." 
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The bill then sets forth a copy of the articles of consolidation, from which it appears 
that the sole and only authority relied oh for the consolidation was that contained in 
the several acts of CJongress, and that the intent of the parties was to organize the com- 
pany thereby formed "under the said acts of Congress, and to make the said acts of 
(Congress the charter or constituent acts of this company, as fully as if the same were 
incorporated herein at large." The contract then appointed directors of the new com- 
pany, and the place for holding the annual meeting of stockholders, until otherwise 
ordered, was fixed at the company's office in the city of New York. The then existing 
by-laws of the Union Pacific Eailroad Company were also provisionally adopted and 
made applicable to the new company. 

It is then averred that it was the duty of the Kansas Pacific Company to make cer- 
tain reports to the Secretary of State of Kansas, which it had wholly failed to do, and 
that it held "its general offices and all accounts of its operations, at the general offices of 
said pretended consolidated company, at the city of Omaha, in the State of Nebraska, and 
alleges and pretends that the said corporation, the Kansas Pacific Railway Company, no 
longer owes any duty under its charter as aforesaid to the State of Kansas, but that it is 
controlled as to its chartered obligations by the acts of Congress creating the Union Pacific 
Railroad Company, and by the unlawful articles of consolidation aforesaid." It is then 
charged that the company has violated the laws of the State by failing to keep its gen- 
eral offices for the transaction of business within the State, and removing them to Omaha 
and placing " the same under the absolute order, control and disposal of the said pretended 
consolidated company." Then it is alleged that the road of the Kansas Pacific Company 
is run as the "Union Pacific Railway Company, Kansas Division," and managed by the 
new corporation; that "since the pretended consolidation as aforesaid the said Kansas 
Pacific Company has wholly failed and neglected to designate some person residing in 
each county into which its said line of railroad runs, or in which its said buisness is 
transacted, on whom all process and notices issued by any court of record, or justices of 
the peace of such county, may or might be served," and that it has also failed from the 
same time " to file a certificate of the appointment or designation of such person in the 
office of the clerk of the district court of the county in which such person resides." 

The consolidation is afterwards attacked because the roads were originally competing 
roads, and did not connect at the State line so as to form a complete and continuous line 
of railway. 

The next allegation is that the Kansas charter was forfeited by the diversion of th^ 
road "to the use of a foreign corporation, outside of the jurisdiction of the Stale of Kan- 
sas, and beyond the reach of her authorities, with the declared intent that it shall be 
operated, and used, and worked, not according to the laws of Kansas, made or to be 
made to protect the rights of her people, but under aqd according to the provisions of 
other laws, alleged to have been enacted by the Legislature of another government, for 
the regulation of another railroad, lying in another State." 

The prayer is that the " Kansas Pacific Railway Company ... be made to an- 
swer to the State of Kansas by what warrant it claims to have, use, and enjoy the liberties, 
privileges, and franchises aforesaid ; and further, by what warrant it claims and has ex- 
ercised the right to put said railroad and its appurtenances into the possession and under 
the control of the above-mentioned foreign railroad company, and by what right it claims 
to maintain such foreign corporation in such possession, or in the enjoyment and exercise 
of the franchises and privileges bestowed by the State of Kansas exclusively on said 
Kansas Pacific Railway Company ; and that . . . the said respondent company be 
adjudged to have forfeited all its rights, liberties, and franchises, and to be ousted from 
the same, and that the corporation be thereupon dissolved ; and that it be further ad- 
judged that the said franchises granted to the defendant by the State have become relin- 
quished, abandoned, and forfeited to the State of Kansas, and that the same be resumed 
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to the State, and that the State take possession of the said railroad, with all its appur- 
tenances and fixtures, as public property, and make such disposition thereof as may be 
thought necessary to secure the rights of the State, saving the just interests of creditors 
and other third parties guiltless of the frauds, wrongs, and injuries herein charged against 
the corporation and the members thereof." 

The answer of the defendant, which, for the purposes of the suit, appeared in the name 
of the Kansas Pacific Railway Company, admits the consolidation and sets up the au- 
thority for that purpose under the laws of Congress. All violations of the laws of Kan- 
sas are denied, and the position is distinctly assumed that the Kansas Pacific Company 
became, under the l^slation of Congress, a corporation of the United States, and as such 
had full authority to enter into the agreement of consolidation which is complained of. 

The petition against the individuals who, as is alleged, call themselves the board of 
directors of the Union Pacific Railway Company, charges them with using, without war- 
rant, charter, or grant, the liberties, privil^;es and franchises of being a railroad company 
to use and occupy the railroad of the Kansas Pacific Company, and averring that the 
road was built under the Kansas charter of the Leavenworth, Pawnee and Western Com- 
pany. The prayer is that they may be made " to answer to the State by what warrant 
they claim to have, use and enjoy the liberties, privileges, and franchises aforesaid; 
and that upon a due hearing hereof the said defendants and said pretended railroad 
company be adjudged to have unlawfully and wrongfully usurped and appropriated the 
rights, liberties, privileges, and franchises aforesaid, and to be wrongfully and unlawfully 
using, enjoying, and exercising the same, and that they may be ousted therefrom." 

The answer of the defendants sets up the legislation of Congress affecting the original 
Kansas corporation and the consolidation of that company with the Union Pacific aad 
Denver Pacific Companies under this authority. They assert their right and that of the 
Union Pacific Railway Company, whose directors they are, to exercise within the State 
of Kansas all the powers, and to enjoy all the franchises and privileges, of the old Kansas 
Pacific Company, and this by reason of the consolidation of that company, under the 
authority of Congress, with the other two companies. 

The directors are all citizens of States other than Kansas. 

As soon as the answers were put in, petitions were filed by the defendants in each 
case for the removal of the suit against them respectively, to the Circuit Court of the 
United States for the District of Kansas. The petition of the railroad company alleged 
as ground for removal, (1) that the suit was one arising under the constitution and laws 
of the United States; and, (2) that the defendant was a corporation, other than a bank- 
ing association, organized under a law of the United States, and that it had a defense 
arising under the laws of the United States. That of the directors was also put on the 
ground, (1) that the suit was one arising under the constitution and 'laws of the United 
States; and (2) that the directors were sued as members of a corporation, organized under 
an act of Congress, for an alleged liability of the corporation, and that their defense 
arose under and by virtue of the laws of the United States. 

Each suit was duly docketed in the Circuit Court of the United States, and, on motion 
of the State, remanded to the Supreme Court of the State. From these orders to remand, 
the railway company and the directors, respectively, took a writ of error to this court. 

The right of removal under section 640 of the Revised Statutes, because the Kansas 
Pacific Railway Company was a corporation organized under the laws of the United 
States, is not insisted upon in this court, and the only questions presented for our con- 
sideration are: 

1. Whether the suits are of a civil nature, at law or in equity, arising under the laws 
of the United States; and, 

2. Whether, if they are, they can be removed under the act of March 3, 1875, (eh. 137, 
18 Stat. 470,) inasmuch as they were brought by a State to try the right of a corporation 



Digitized by 



Google 



Attorney Genebal. 



and its directors to exercise corporate powers and franchisee within the territorial juris- 
diction of the State. 

Under the first of these questions it is claimed, in hehalf of the State, firsts that the 
suits are not of a civil nature, because they are proceedings in qw> warranto; and, aecondj 
that they do not arise under the laws of the United States. 

In Kansas, the writ of quo warranto, and the proceeding by information in the nature 
of qwo warrantOj have been abolished, and the remedies which were obtainable at common 
law in those forms are had by civil action. (Dassler's Comp. Laws, sec. 4192; Code, sec. 
652.) Such an action may be brought in the Supreme Court when "any person shall 
usurp, intrude into, or unlawfully hold or exercise any public office, or shall claim smy 
franchise within this State, or any office in any corporation created by authority of this 
State;" or "when any association or number of persons shall act within this State as a 
corporation, without being legally incorporated ; " or when any corporation do or admit 
[omit] acts which amount to a surrender or a forfeiture of their rights as a corporation; 
or when any corporation abuses its power, or exercises powers not conferred by law. ( Id. 
sec. 4193 ; Code, sec. 663.) 

By the code of civil procedure, (id. sec. 3525, Code, sec. 4,) "An action is an ordinary 
proceeding in a court of justice, by which a party prosecutes another party for the en- 
forcement or protection of a right, the redress or prevention of a wrong, or the punish- 
ment of a public offense." Sec. 3527, Code, sec. 6 : "Actions are of two kinds : First, dvil ; 
second, criminal." Sec. 3528, Code, sec. 7: "A criminal action is one prosecuted by the 
State as a party, against a person charged with a public offense, for the punishment 
thereof." Sec. 3529, Code, sec. 8 : " Every other action is a civil action." Sec. 3531, Code, 
sec. 10: "The distinction between actions at law and suits in equity, and the forms of all 
such actions and suits, heretofore existing, are abolished ; and in their place there shall 
be, hereafter, but one form of action, which shall be known as a civil action." 

The original common-law writ of qtLO warranto was a civil writ, at the suit of the 
Crown, and not a criminal prosecution. {Bex v. Marsden, 3 Burr. 1817.) It was in the 
nature of a writ of right by the King, against one who usurped or claimed franchises or 
liberties, to inquire by what right he claimed them, ( Com. Dig., Quo Warranto A,) and 
the first process was summons. ( Id. C. 2.) This writ, however, fell into disuse in England 
centuries ago, and its place was supplied by an information in the nature of a quo warranto, 
which, in its origin, was "a criminal method of prosecution, as well to punish the usurper 
by a fine for the usurpation of the franchise, as to oust him, or seize it for the Crown." 
( 3 Bl. Com. 263.) Long before our Revolution, however, it lost its character as a criminal 
proceeding in everything except form, and was " applied to the mere purposes of trying the 
civil right, seizing the franchise, or ousting the wrongful possessor; the fine being nominal 
only." ( 3 Bl. Com. eupra ; The King v. Francis, 2 T. R. 484 ; Bac. Ab., title. Information D; 
2 Kyd on Corp. 439.) And such, without any special legislation to that effect, has always 
been its character in many of the States of the Union. {Commonwealth v. Brown, 1 S. <& B. 
385 ; People v. Bichardson, 4 Cow. 102, note ; State v. Hardie, 1 Iredell, 48 ; State Bank v. 
State, 1 Blackf. 272 ; State v. Lingo, 26 Mo. 498.) In some of the States, however, it has 
been treated as criminal in form, and matters of pleading and jurisdiction governed ac- 
cordingly. Such is the rule in New York, Wisconsin, New Jersey, Arkansas, and Illinois, 
but in all these States it is used as a civil remedy only. {Attorney General v. Utica Ins, Ch., 
2 Johns. Ch. 377; People v. Jones, 18 Wend. 601 ; State v. West Wisconsin Bailway Co., 34 
Wis. 213 ; State v, Ashley, 1 Ark. 279 ; State v. Boe, 2 Dutcher, 217.) This being the con- 
dition of the old law, it seems to us clear that the effect of legislation like that in Kansas, 
as to the mode of proceeding in quo warranto cases, is to relieve the old civil remedy of 
the burden of the criminal form of proceeding with which it had become incumbered, 
and to restore it to its original position as a civil action for the enforcement of a civil 
right. The right and the remedy are thus brought into harmony, and parties are not 
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driven to the necessity of using the form of a criminal action to determine a civil r^&t. 
This has been the construction put upon similar laws in other States. (State v. M^Banid, 
22 Ohio St. 361; Centred & Oeorgetown It R. Co. v. Taylor ^ 5 Col. 42; Commercial Bank of 
Bodney v. StaUy 4 Sm. & Marsh. 490, 504.) These suits are therefore of a civil nature. 

That the records present cases arising under the laws of the United States we do not 
doubt. The Attorney General was instructed by the Legislature to institute proceedings 
against the Kansas Pacific Company ^'for an abandonment, relinquishment and surrender 
of its powers and duties as a corporation to the consolidated company," and against the 
consolidated company " for usurping, seizing, holding, possessing and using the franchise 
and privileges, powers and immunities of the Kansas Pacific Bailway Company of Kan- 
sas." The whole purpose of the suits is to test the validity of the consolidation. The 
charge is of an unlawful and wrongful consolidation, and from the beginning to the end 
of the petition against the Kansas Pacific Company there is not an allegation of default 
that does not grow out of this single act. It is, indeed, alleged that the company has not, 
since the consolidation, made its proper reports, and has not appointed agents on whom 
process can be served, and has established its general offices out of the State, but no 
such averments are made as to the consolidated company, and it is apparent that these 
specifications are relied on only as incidents of the main ground of complaint. 

That the validity of the consolidation, so far as the State is concerned, rests alone on 
the authority conferred for that purpose by the acts of Congress, is not denied. If the 
acts of Congress confer the authority, the consolidation is valid ; if not, it is invalid. 
Clearly, therefore, the cases arise under these acts of Congress, for to use the language of ' 
Cheif Justice Marshall in Osbom v. United States Bankj 9 Wheat. 826, an act of Congress 
"is the first ingredient in the case — is its origin — is that from which every other part 
arises." The right set up by the company, and by the directors as well, will be defeated 
by one construction of these acts and sustained by the opposite construction. When this 
is BO, it has never been doubted that a case is presented which arises under the laws of 
the United States. (Cohens v, Virginia^ 6 Wheat. 379; Gold Washing & Water Co. v. Keyes, 
96 U. S. 201 ; Railroad Company v. Mismssippi, 102 U. S. 140.) 

We come now to the question whether a suit brought by a State in one of its own 
courts, against a corporation amenable to its own process, to try the right of the corpora- 
tion to exercise corporate powers within the territorial limits of the State, can be removed 
to the Circuit Court of the United States, under the act of March 3, 1875, ( ch. 137,) if the 
suit presents a case arising under the laws of the United States. The language of the 
act is " any suit of a civil nature . . brought in any State Court, . . arising under 
the Constitution or laws of the United States," may be removed by either party. This 
is broad enough to cover such a case as this, unless the language is limited in its opera- 
tion by some other law. or by the Constitution. The statute itself makes no exception of 
suits to which a State is a party. 

Art. 3, sec. 1, of the Constitution provides, that "the judicial power of the United 
States shall be vested in one Supreme Court, and in such inferior courts as the Congress 
may from time to time ordain and establish." Sec. 2: "The judicial power shall extend 
to all cases, in law and equity, arising under this Constitution, the laws of the United 
States, and treaties made, or which shall be made, under their authority ; to all cases 
affecting ambassadors, other public ministers and consuls ; . . to controversies between 
two or more States ; between a State and citizens of another State, . . and between a 
State, or the citizens thereof, and foreign States, citizens or subjects. ... In all cases 
afiecting ambassadors, other public ministers and consuls, and those in which a State 
shall be party, the Supreme Court shall have original jurisdiction. In all other cases 
before mentioned, the Supreme Court shall have appellate jurisdiction, both as to law 
and fact, with such exceptions and under such regulations as the Congress shall make. 
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Within six months after the inauguration of the government under the Constitution, 
the judiciary act of 1789 (ch. 20, 1 Stat. 73) was passed. The bill was drawn by Mr. 
Ellsworth, a prominent member of the convention that framed the Constitution, who 
took an active part in securing its adoption by the people, and who was afterwards 
Chief Justice of this court. Sec. 13 was as follows: "That the Supreme Court shall 
have exclusive jurisdiction of all controversies of a civil nature, where a State is a 
party, except between a State and its citizens ; and except also between a State and citi- 
zens of other States or aliens, in which latter case it shall have original but not exclu- 
sive jurisdiction. And shall have exclusively all such jurisdiction of suits or proceedings 
against ambassadors, or other public ministers, or their domestics or domestic servants, 
as a court of law can have or exercise consistently with the law of nations; and original, 
but not exclusive, jurisdiction of all suits brought by ambassadors, or other public min- 
isters, or in which a consul or vice consul shall be a party." The same act also, by 
section 9, gave' the District Court jurisdiction exclusively of the courts of the several 
States of suits against consuls or vice consuls, except for certain offenses, and by section 
25 conferred upon the Supreme Court appellate jurisdiction for the review, under some 
circumstances, of the finkl judgments and decrees of the highest courts of the States in 
certain classes of suits arising under the Constitution and laws of the United States. 

It thus appears that the first Congress, in which were many who had been leading 
and influential members of the convention, and who were familiar with the discussions 
that preceded the adoption of the Constitution by the States and with the objections 
urged against it, did not understand that the original jurisdiction vested in the Supreme 
Court was necessarily exclusive. That jurisdiction included all cases affecting ambassa- 
dors, other public ministers and consuls, and those in which a State was a party. The 
evident purpose was to open and keep open the highest court of the nation for the de- 
termination, in the first instance, of suits involving a State or a diplomatic or com- 
mercial representative of a foreign government. So much was due to the rank and 
dignity of those for whom the provision was made; but to compel a State to resort to 
this one tribunal for the redress of all its grievances, or to deprive an ambassador, public 
minister or consul of the privilege of suing in any court he chose having jurisdiction of 
the parties and the subject-matter of his action, would be, in many cases, to convert 
what was intended as a favor into a burden. 

Acting on this construction of the Constitution, Congress took care to provide that no 
suit should be brought against an ambassador or other public minister except in the 
Supreme Court, but that he might su.e in any court he chose that was open to him. As 
to consuls, the commercial representatives of foreign governments, the jurisdiction of the 
Supreme Court was made concurrent with the District Courts, and suits of a civil nature 
could be brought against them in either tribunal. With respect to States, it was pro- 
vided that the jurisdiction of the Supreme Court should be exclusive in all controversies 
of a civil nature where a State was a party, except between a State and its citizens, and 
except, also, between a State and citizens of other States or aliens, in which latter case 
its jurisdiction should be original but not exclusive. Thus the original jurisdiction 
of the Supreme Court was made concurrent with any other court to which jurisdiction 
might be given in suits between a State and citizens of other States or aliens. No 
jurisdiction was given in such cases to any other court of the United States, and the 
practical effect of the enactment was, therefore, to give the Supreme Court exclusive 
original jurisdiction in suits against a State begun without its consent, and to allow the 
State to sue for itself in any tribunal that could entertain its case. In this way States, 
ambassadors and public ministers were protected from the compulsory process of any 
court other than one suited to their high positions, but were left free to seek redress for 
their own grievances in any court that had the requisite jurisdiction. No limits were 
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set on their powers of choice in this particular. This, of course, did not prevent a 
State from allowing itself to be sued in its own courts or elsewhere in any way or to 
any extent it chose. 4 

The judiciary act was passed on the 24th of September, 1789, and at the April term, 
1793, of the Circuit Court of the United States for the District of Pennsylvania, an in- 
dictment was found against Bavara, a consul from Genoa, for a misdemeanor in sending 
anonymous and threatening letters to the British minister and others with a view to ex- 
tort money. Objection was made to the jurisdiction for the reason that the exclusive 
cognizance of the case belonged to the Supreme Court on account of the official charac- 
ter of the defendant. The court was held by Wilson and Iredell, Justices of the Su- 
preme Court, and Peters, District Judge. Mr. Justice Wilson, who had been a member 
of the convention that framed the Constitution, was of opinion "that although the 
Constitution vests in the Supreme Court an original jurisdiction, in cases like the present 
it does not preclude the Legislature from exercising the power of vesting a concurrent 
jurisdiction in such inferior courts as might by law be established." Mr. Justice Iredell 
thought "that for obvious reason of public policy, the Constitution intended to vest an 
exclusive jurisdiction in the Supreme Court upon all questions relating to the public 
agents of foreign nations. Besides, the context of the judiciary article of the Constitu- 
tion seems fairly to justify the interpretation that the word original means exclusive 
jurisdiction." The District Judge agreed in opinion with Mr. Justice Wilson, and con- 
sequently the jurisdiction was sustained. ( United States v, Eavaraj 2 Dall. 297.) 

On the 18th of February, 1793, just before the indictment against Bavara in the 
Circuit Court, the case of Chisholm v. Oeorgia, 2 Dall. 419, was decided in the Supreme 
Court, holding that a State might be sued in that court by an individual citizen of an- 
other State. The judgment was concurred in by four of the five justices then composing 
the court, including Mr. Justice Wilson, but Mr. Justice Iredell dissented. This decision, 
as is well known, led to the adoption of the eleventh article of amendment to the Con- 
stitution, which provides that the judicial power of the United States shall not be con- 
strued to extend to a suit against a State by a citizen of another State, or by a citizen or 
subject of a foreign State. 

It is a fact of some significance, in this connection, that although the decision in 
Chisholm's case attracted immediate attention and caused great irritation in some of the 
States, that in Ravara's case, which in effect held that the original jurisdiction of the 
Supreme Court was not necessarily exclusive, seems to have provoked no special comment. 
The efforts of the States before Congress assembled, and of Congress afterwards, were 
directed exclusively to obtaining "such amendments in the Constitution of the United 
States as will remove any clause or articles of the said Constitution which can be con- 
strued to imply or justify a decision that a State is compellable to answer in any suit 
by an individual or individuals in any court of the United States." (Resolve of the 
Legislature of Mass., Sept. 27, 1793.) 

In Marbury v, MadisoUj 1 Cranch, 137, decided in 1803, it was held that Congress had 
no power to give the Supreme Court original jurisdiction in other cases than those de- 
scribed in the Constitution, and Chief Justice Marshall, in delivering the opinion, used 
language, on page 175, which might, perhaps, imply that such original jurisdiction as 
had been granted by the Constitution was exclusive; but this was not necessary to the 
determination of the cause, and the Chief Justice himself afterwards, in Cohens v. Vir- 
ginittj 6 Wheat. 399, referred to many expressions in that opinion as dicta in which (p. 401 ) 
" the court lays down a principle which is generally correct, in terms much broader than 
the decision, and not only much broader than the reasoning with which that decision is 
supported, but in some instances contradictory to its principle." In concluding that 
branch of the case, he said, " the general expression in the case of Marbury v, Madison 
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must be understood with the limitations which are given to them in this opinion; limita- 
tions which, in no degree, affect the decision of that case or the tenor of its reasoning.'^ 

In Cohens v, Virginia the question was whether the ^preme Court had appellate 
jurisdiction for the review of the final judgment of the highest court of a State in a suit 
between a State and one of its own citizens arising under the laws of the United States, 
and the language of the opinion in that case is to be construed in connection with the 
general subject then under consideration. The same is true of Osbom v. United States 
Banky 9 Wheat. 737, where the question was whether the Circuit Courts of the United 
States had jurisdiction of suits by and against the United States Bank. In United States 
V. Ortega^ 11 Wheat. 467, the question was for the first time directly presented to this 
court whether our original jurisdiction was necessarily exclusive, but it was not decided, 
because the suit was found not to be one affecting a public minister. In Davis v. Packard, 
7 Pet. 276, the Court of Errors of New York had decided that the character of consul 
did not exempt Davis, the plaintiff in error, from a suit in a State court; and in revers- 
ing a judgment to that effect this court said, speaking, in 1833, through Mr. Justice 
Thompson, all the other justices concurring, that ^* as an abstract question, it is di£Qcult 
to understand on what ground a State court can claim jurisdiction of civil suits against 
foreign consuls. By the Constitution the judicial power of the United States extends to 
all cases affecting ambassadors, other public ministers, and consuls, <&c. And the judi- 
ciary act of 1789 gives to the District Courts of the United States, exclusively of the courts 
of the several States, jurisdiction of all suits against consuls and vice-consuls, except for 
certain offenses mentioned in the act." In Cohens v. Virginia, 6 Wheat. 397, Chief Jus- 
tice Marshall said : " Foreign consuls frequently assert, in our prize courts, the claims of 
their fellow-subjects. These suits are maintained by them as consuls. The appellate 
power of this court has frequently been exercised in such cases, and it has never been 
questioned. It would be extremely mischievous to withhold its exercise. Yet the con- 
sul is the party on the record." 

Such having been the action of the courts of the United States in construing this 
provision of the Constitution, the question of the exclusiveness of the jurisdiction in cases 
affecting consuls was, in 1838, directly presented to Chief Justice Taney, on the circuit, 
in the case of Oittmgs v. Crawford, Taney's Decisions, 1, and after reviewing all the cases 
in an elaborate opinion, he says, page 9 : " The true rule in this case is, I think, the rule 
which is constantly applied to ordinary acts of legislation in which the grant of jurisdic- 
tion over a certain subject-matter to one court does not, of itself, imply that that juris- 
diction is to be exclusive. In the clause in question there is nothing but mere affirmative 
words of grant, and none that import a design to exclude the subordinate jurisdiction of 
other courts of the United States on the same subject-matter." 

Afterwards, Mr. Justice Nelson, in the case of St. Luke^s Hospital v. Barclay, 3 Blatch. 
265, in 1855, and in Graham v, Stucken, 4 Blatch. 50, in 1857, decided the same question 
in the same way. In the course of his opinion in the last case, page 52, he uses this 
language, pertinent to the particular phase of the question which we are now consider- 
ing : "Again, the grant of original jurisdiction to the Supreme Court is the same in the 
cases . . . 'in which a State shall be a party,' as in the case of a consul. Those 
cases are controversies, 1, between two or more States; 2, between a State and citizens of 
another State; 3, between a State and foreign States; and 4, between a State and citizens 
or subjects of foreign States — that is, aliens. Now if the grant of original jurisdiction 
be exclusive in the Supreme Court in the case of a consul, it is equally exclusive in the 
four cases above enumerated ; for the grant is in the same clause, and in the same terms. 
And yet in the thirteenth section of the judiciary act, already referred to, it is provided 
that the Supreme Court shall have exclusive jurisdiction, etc., where a State is a party, 
etc., except between a State and citizens of other States, or aliens, in which latter case it 
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shall have cMiginal but not exclusive jurisdiction. According to the argument, the whole 
of the exception would be unconstitutional, as the cases mentioned should have been 
vested exclusively in the Supreme Court." Following these decisions, we have held at 
the present term, in Bars v. PrestoUf that consuls may be sued in the Circuit Courts of the 
United States, in cases where the requisite citizenship exists. 

In view of the practical construction put on this provision of the Constitution by 
Congress, at the very moment of the organization of the Government, and of the sig- 
nificant fact that from 1789 until now no court of the United States has ever, in its actual 
adjudications, determined to the contrary, we are unable to say that it is not within the 
power of Congress to grant to the inferior courts of the United States, jurisdiction in 
cases where the Supreme Court has been vested by the Constitution with original juris- 
diction. It rests with the legislative department of the Government to say to what extent 
such grants shall be made, and it may safely be assumed that nothing will ever be done 
to encroach upon the high privil^es of those for whose protection the constitutional 
provision was intended, '^t any rate, we are unwilling to say that the power to make 
the grant does not exist. 

It remains to consider whether jurisdiction has been given to the Circuit Courts of 
the United States in cases of this kind. As has been seen, it was not given by the judi- 
ciary act of 1789, and it did not exist in 1873, when the case of Wwcmsin v. Duluth, 2 
Dill. 406, was decided by Mr. Justice Miller on the circuit. But the act of March 3, 
1875, (ch. 137, 18 Stat. 470,) "to determine the jurisdiction of Circuit Courts of the Uni- 
ted States, and to regulate the removal of causes from the State courts, and for other 
purposes," does, in express terms, provide, "That the Circuit Courts of the United States 
shall have original cognizance, concurrent with the courts of the several States, of all 
suits of a civil nature at common law, or in equity, . . . arising under the Con- 
stitution or laws of the United States;" and also that suits of the same nature b^un in 
a State court may be removed to the Circuit Courts. And here it is to be remarked, that 
there is nothing in this which manifests an intention to interfere with the exclusiv'fe 
original jurisdiction of the Supreme Court as established by the act of 1789, and continued 
by section 687 of the Revised Statutes. The only question we have to consider is, there- 
fore, whether suits cognizable in the courts of the United States on account of the nature 
of the controversy, and which need not be brought originally in the Supreme Court, 
may now be brought in or removed to the Circuit Courts without regard to the character 
of the parties. All admit that the act does give the requisite jurisdiction in suits where 
a State is not a party, so that the real question is, whether the Constitution exempts the 
States from its operation. 

The same exemption was claimed in Cohens v. Virginia to show that the appellate 
jurisdiction of this court did not extend to the review of the judgments of a State court 
in a suit by a State against one of its citizens, but Chief Justice Marshall said, p. 391 : 
" The argument would have great force if urged to prove that this court could not estab- 
lish the demand of a citizen upon his State, but is not entitled to the same force when 
urged to prove that this court cannot inquire whether the Constitution or laws of the 
United States protect a citizen from a prosecution instituted against him by a State. 
. . . It may be true that the partiality of the State tribunals, in ordinary controversies 
between a State and its citizens, was not apprehended, and therefore the judicial power 
of the Union was not extended to such cases ; but this was not the sole nor the greatest 
object for which this department was created. A more important, a much more interest- 
ing, object was the preservation of the Constitution and laws of the United States, so far 
as they can be preserved by judicial authority, and, therefore, the jurisdiction of the 
courts of the Union was expressly extended to all cases arising under the Constitution 
and those laws. If the Constitution or laws may be violated by proceedings instituted 
by a State against its own citizens, and if that violation may be such as essentially to 



Digitized by 



Google 



32 Attobney qenebal. 

affect the Constitution and the laws, sach as to arrest the progress of government in its 
constitutional course, why should these cases be excepted from that provision which ex- 
pressly extends the judicial power of the Union to all cases arising under the Constitu- 
tion and laws? After bestowing on this subject the most attentive consideration, the 
court can perceive no reason, founded on the character of the parties, for introducing an 
exception which the Constitution has not made ; and we think the judicial power, as 
originally given, extends to all cases arising under the Constitution or a law of the United 
States, whoever may be the parties." 

The language of the act of 1875 in this particular is identical with that of the Con- 
stitution, and the evident purpose of Congress was to make the original jurisdiction of 
the Circuit Courts coextensive with the judicial power in all cases where the Supreme 
Court had not already been invested by law with exclusive cognizance. To quote again 
from Chief Justice Marshall in Cohens v, Virginia, p. 379: "The jurisdiction of the court, 
then, being extended by the letter of the Constitution to all cases arising under it, or 
under the laws of the United States, it follows, that those who would withdraw any 
case of this kind from that jurisdiction must sustain the exception they claim, on the 
spirit and true meaning of the Constitution, which spirit and true meaning must be so 
apparent as to overrule the words which its framers have employed." This rule is 
equally applicable to the statute we have now under consideration. The judicial power 
of the United States extends to all cases arising under the Constitution and laws, and the 
act of 1875 commits the exercise of that power to the Circuit Courts. It rests, there- 
fore, on those who would withdraw any case within that power from the cognizance of 
the Circuit Courts to sustain their exception "on the spirit and true meaning of the" 
act, "which spirit and true meaning must be so apparent as to overrule the words its 
framers have employed." To the extent that the words conflict with other laws giving 
exclusive original jurisdiction to the Supreme Court this has been done, but no more. 
The judicial power of the United States exists under the Constitution, and Congress 
alone is authorized to distribute that power among the courts. 

We conclude, therefore, that the cases were removable under the act of March 3, 
1875. The order to remand in each case is reversed, and the Circuit Court directed to 
entertain the cases as properly removed from the State court, and proceed accordingly. 

At the June Term of the United States Circuit Court the mandate of the 
Supreme Court had not been received by that court, and nothing was done. 
Afterwards, the same being received, I filed replies for the State in both 
cases, and the cases now stand for trial at the November term of that court, 
which convenes Nov. 24th, 1884, at Topeka. 



THE SOUTHERN KANSAS RAILWAY COMPANY. 

At the 1883 session of the Legislature of this State, there was adopted 
the following resolution directing proceedings against the Leavenworth, 
Lawrence & Galveston Railroad Company to forfeit its charter. 

SENATE CONCURRENT RESOLUTION No. 19. 

Requiring the Attorney General to institute legal proceedings to forfeit and set aside the charter of the 
Leavenworth, Lawrence & Galveston Railroad Company, if it fails to complete said road as re- 
quired by said charter. 

Whereas, The Leavenworth, Lawrence & Galveston Bailroad Company, of Kansas, 
has received a large land grant from the United States, and a large land grant from the 
State of Kansas ; and 

Whereas, The charter of said company requires said road to be built to the city of 



Digitized by 



Google 



FouBTH Biennial Repobt. 33 

Leavenworth, but said company has failed and reftised to construct said road to said city 

of Leavenworth; therefore, 

Be it resolved by the LegislcUure of the Stale of Kansas : 

First — That the Attorney General of the State be and he is hereby required to insti- 
tute legal proceedings to forfeit and set aside the charter of said company: Provided^ 
howeoeTj If said company shall commence the construction of a road from the city of 
Lawrence to the city of Leavenworth, within ninety days from the adoption of this reso- 
lution, and complete the same within one year from the adoption of this resolution, the 
Attorney General need not commence the proceedings ; but if said company shall fail to 
commence and construct its road, as aforesaid, this resolution shall be mandatory upon 
the Attorney General: Provided^ The Attorney General shall not bring such suit, unless 
on investigation he shall find such forfeiture shall have taken place. 

Second — This resolution shall take effect and be in force from and after its pul»lica- 
tion in the official State paper. 

The history of this railroad company and its successors is as follows : 

On the 12th day of February, 1858, the Leavenworth, Lawrence & Fort 

Gibson Railroad Company was incorporated by an act of the Legislative 

Assembly of the Territory of Kansas, of which the following is a copy : 

An Act to Incorporate the Leavenworth, Lawrence & Fort Gibson Kail- 
road Company. 

Be it enacted by the Governor and Legislative Assembly of the Territory of Kansas: 

Section 1. That John B. Chapman, Hudson Burris, H. C. Justice, F. P. Whitcher, 
Joel C. Green, Adam Fisher, Milton M. Hann, Henry J. Adams, G. A. Reynolds, E. D. 
Ladd, John Speer, L. F. Hollingsworth, S. B. Prentiss, G. W. Deitzler, H. G. Blake, 
Robert B. Mitchell, John Mathas, Darius Rodgers, J. M. Black, R. B. Jourdan, W 
Doran, and their associates and successors, are hereby constituted a body politic and cor- 
porate, by the name and style of the Leavenworth, Lawrence & Fort Gibson Railroad 
Company, and under that name and style shall be capable of suing and being defended 
in any courts of competent jurisdiction, in law or equity. They may make and use a 
common seal ; alter and renew the same at pleasure ; and by that name and style said 
■company shall be capable of contracting and being contracted with ; are hereby invested 
with all the powers, privileges and immunities and franchises^ of acquiring by purchase 
or otherwise, all kinds of property, and holding and conveying real and personal estate. 

Sec 2. That the capital stock of said company shall be two millions of dollars, and 
may be increased from time to time to five millions, if necessary for the business of said 
■company. The stock shall be divided into twenty thousand shares of one hundred dol- 
lars each share, and shall be deemed personal property, issued and transferred as may be 
ordered by the by-laws and ordinance of the president and directors of said company. 

Sec. 3. That said company are hereby authorized and empowered to survey, locate, 
construct, alter and maintain and operate a railroad with one or more tracks, from Leav- 
enworth city, on the Missouri river, on the most practicable and convenient route, by 
Delaware, Lawrence, Minneola, Osage City, and down the Neosho river through the 
Osage Nation, in conformity to a treaty stipulation made by said company with said Osage 
Nation at Littleton,- on the 7th day of January, 1858, and to Fort Gibson or the highest 
steamboat navigation of the Grand river; and also one branch of said road from a con- 
venient point at the crossing of Deer creek, in a northwesterly direction up the valley of 
Neosho river, and across from a convenient point to Fort Riley, on the Kansas river. 

Sec. 4. That the said company are hereby authorized, and shall have the right-of- 
way upon, and may appropriate to its sole use, and contract for the purposes contem- 
plated herein, land not exceeding one hundred feet in width through the entire length 
3 
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upon such route as may be determined ; and for the purposes of depots, station houses, 
machine shops, side tracks, cuttings and embankments, or for building engine houses, or 
shops, or wood and water stations, may take as much land, earth, or material, as may be 
necessary for the construction of or completion, operation, preserving and maintaining 
said road. 

Sec. 5. That all such lands and materials, or any necessary privilege that may be de- 
sired on lands or materials belonging or accruing to this Territory, or State, county, or 
township, are hereby granted to such railroad for the purposes named in the previous 
section, and may construct said road on or across other railroads, common roads, rivers or 
streams which it may intersect, but not impair their usefulness. 

Sec. 6. That all the corporate powers of said company shall vest in and be exercised 
by a president and board of directors, and such officers and agents as the president and 
board of directors may appoint ; and no person shall be eligible to be elected or serve as 
president or director for said company, who is not a stockholder of one or more shares. 

Sec. 7. That all elections shall be by ballot, and each share shall have one vote, by 
person or by proxy. The president shall be elected by a majority of the votes of the 
company, on the first Monday of June, and serve for two years and until his successor 
is elected and qualified into office; and the directors, or any three of them, shall act as. 
judges of the election. 

Sec. 8. That the stockholders shall elect thirteen directors annually, on the first Mon- 
day of June, who shall continue in office until their successors are elected and qualified 
into office. Any five of said directors, with the president, shall be a quorum to transact 
business; and in case of vacancy by refusal to serve, or resignation, the board of direct- 
ors shall fill the vacancy. In case of vacancy of the presidency, the stockholders shall 
give three weeks' notice of the time and place of holding an election to fill the vacancy,, 
by public advertisement; also, for the annual election of directors, at least three weeks' 
public notice shall be given of the time and place of election. 

Sec. 9. That the president and board of directors shall have power and authority to- 
make such by-laws, ordinances, rules and regulations, as they may deem expedient for 
the interest of the company, not inconsistent with the laws of the United States. 

Sec. 10. That the president and directors shall have power to establish such rates of 
fare and transportation of goods and wares, and collect the same, and govern all matters- 
and things respecting the use of said road, as may be necessary. 

Sec. 11. That it may be lawful for said company, their officers, agents, engineers, and 
such persons as are employed by them for the purpose of exploring, surveying or locating 
said road, to enter upon any lands, doing no unnecessary injury, without the consent of 
the owner, and may acquire by gift, grant, contract, release, donation or otherwise, any 
lands or property whatever, and may hold the same in any manner deemed best for the 
interest of the company. 

Sec. 12. That if said company cannot obtain the right-of-way by purchase or other- 
wise, if the owners refuse to agree upon the terms, or when the owner is unknown, non- 
resident, idiot, or under age, either party may make application to the judge of the- 
district court, or any justice of the peace, where the lands lie, or are situate in his- 
county, and upon notice posted ten days in some public place, asking the appointment 
of commissioners^'to appraise the damages to the lands required for the road. 

Sec. 13. That upon such application being made to such judge or justice of the^ 
peace, he shall appoint three disinterested persons commissioners to appraise such land 
or damages to property. Such commissioners shall take into consideration the advantage: 
of the road to the adjoining land of the owner, as well as the injury done. Such com- 
missioners shall, by public notice, appoint a time and place — and adjourn, if necessary 
— for hearing the parties, and examine the land, and determine damages, if any. They 
shall take an oath to faithfully and impartially perform their duties to the best of their 
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judgment. They, or a majority of them, shall make up and sign an award to the par- 
ties, embracing a description of the land, the amount of damages to each, and make re- 
turn of their doings to the clerk of the county, or district court; and on the payment 
of the damages, if any, the property shall vest absolutely in the company. But should 
either party feel aggrieved by the verdict of the commissioners, they may appeal, as in 
other cases of appeal, from the verdict of a jury before a justice of the peace, and the 
case shall be tried the same way. 

Sec. 14. That if any person shall carelessly, willfully or maliciously hinder, delay, or 
obstruct the workmen or the passage of trains, or shall place any obstruction on the 
track, or in any manner injure or destroy any mark, stake, tools, cars, or other property 
of said railroad, or pertaining to it, or aid or abet any person in the commission of such 
trespass, all such persons shall forfeit and pay said company, agents, or servants, three- 
fold the amount of damage done, recoverable before any court of competent jurisdiction, 
and be liable to indictment and imprisonment for five years. 

Sec. 16. That the company shall, in a reasonable time, cause a plat of the road to be 
filed in each and every recorder's office of the respective counties through which it may 
pass. 

Sec. 16. That the organization of the said company at Leavenworth, on the 10th day 
of December, 1857, and all their proceedings to the passage of this act, are hereby legal- 
ized and in full force and efiect, subject only to the provisions and amendments in this 
act made and provided. 

Sec. 17. That Hudson Burris, Joel C. Green, H. C. Justice, F. P. Whitcher, Milton 
M. Hann, Adam Fisher, Henry J. Adams, G. A. Reynolds, E. D. Ladd, John Speer, John 
Mathas, Darius Rogers, and R. B. Jordan, or any five of them, with the president, shall 
form and constitute the first board of directors, and John B. Chapman the first president 
of said company. 

Sec. 18. That it shall be the duty of the president to preside at all meetings of the 
board of directors, and sign all orders of the board, and obligations and contracts, in the 
name of the company, and to see that all orders of the company, by-laws and regulations 
made by them are fully carried out and executed. 

Sec! 19. That the president and directors shall appoint all necessary officers and ser- 
vants, treasurer, clerks, engineers, agents, and remove the same at pleasure. They [shall] 
fix the salaries of all officers, and compensation of servants and for services. 

Sec. 20. That the company may take for subscription of stock to said road, land, or 
any other kind of property, bonds, notes, bills, or any other evidence of debts ; and the 
company may borrow money on their own credit, and the credit of the road and the 
property thereof, and issue their bonds for said debt, and make such obligations, at such 
interest and time as the parties may agree on ; and the company may demand such se- 
curity from their officers as they may deem expedient. 

Sec. 21. That the company shall establish one or more principal offices, on the line 
of the road from Leavenworth to Fort Gibson, at any one of which company offices, for 
official business of the president and directors, a summons, with any officer of the com- 
pany, directed to the president, shall be sufficient service of process in case of suit. 

Sec. 22. That the president and directors shall provide for the manner and time of 
payment of stock, and the conditions on which certificates shall issue to stockholders, 
except the stock subscribed by the Osage Nation, which shall issue according to treaty 
stipulations. 

Sec. 23. That the directors shall advertise for the payment of the capital stock, at 
such places and offices of the company as they may direct, and for such amount of the 
stock, not to exceed five per cent, on the amount subscribed, every six months; any stock- 
holder failing to make payment of the legal amount required, after ten days' public 
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notice has been given, the company may recover the same with interest ; and no delin- 
quent officeholder shall vote in the company. 

Sec. 24. That the company shall commence the construction of said road within one 
year from and after the first day of March next, and complete the same in six years from 
the passage of this act : Pi^ovidedj however^ That the directors may divide the road into 
any number of divisions, not exceeding five, and the completion of any one of said divi- 
sions shall secure that portion to the company. 

Sec. 25. That dividends of the profits of the road shall be made every six months, or 
oftener if necessary, on the completion of the road as in this act contemplated. The 
same shall vest with all immunities in said company, or their successors, heirs and as- 
signs forever. 

8ec. 26. That provided the United States Government shall make a grant of land to 
aid in the construction of said road, they shall, in time of war and other emergencies, 
have the free use of said road to transport men, arms and munitions of war over said 
road without charge. And said road shall be considered a United States post route, and 
the United States mail shall be carried by the company upon the same terms as upon 
other railroads ; and five per cent, of net profits of the said road shall be annually set 
apart by the company as a school fund, and paid into the Territorial or State treasury, 
to be applied by the Legislature in support of common schools. 

[ Signed ] G. W. Deitzler, 

Speaker of House of BepreseTUativea. 
C. W. Babcock, 
President of the Council. 

This bill having been returned by the Governor, with his objections thereto, and after 
reconsideration having passed both houses by the constitutional majority, it has become 
a law, this the 12th day of February, A. D. 1858. G. W. Deitzler, 

Speaker of House of Bepresentatives. 
C. W. Babcock, 
President of the Council. 

Immediately thereafter the corporators mentioned in the foregoing act, 
organized, and proceeded to the construction of the railroad authorized, in 
accordance with the terms of said act. Afterwards, on the 3d day of March, 
1863, the Congress of the United States passed an act entitled "An act for 
a grant of lands in the State of Kansas in alternate sections, to aid in the 
construction of certain railroads and telegraphs in said State." 

By that act there was granted to the State of Kansas for the purpose of 
aiding in the construction, among others, of a railroad and telegraph from 
the city of Leavenworth by the way of the town of Lawrence and via the 
Ohio City crossing of the Osage river to the southern line of the State in 
the direction of Galveston bay, in Texas, with a branch from Lawrence by 
the valley of the Wakarusa river to the point on the Atchison, Topeka & 
Santa F6 Kailroad where said road intersects the Neosho river; second, of a 
railroad from the city of Atchison via Topeka, the capital of said State, to 
the western line of the State in the direction of Fort Union and Santa F^, 
New Mexico, with a branch where this last-named road crosses the Neosho, 
down said Neosho valley to the point where the said first-named road enters 
the said Neosho valley, every alternate section of land, designated by odd 
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numbers, for ten sections in width on each side of said roads and each of 
its branches. 

Afterwards, on the 9th day of February, 1864, there was passed by the 
Legislature of the State of Kansas, an act entitled "An act to accept a grant 
of lands made to the State of Kansas by the Congress of the United States, 
to aid in the construction of certain railroads and telegraphs in said State, 
and to apply the same to the construction of such roads and telegraphs in 
said State," which was duly approved by the Governor of said State, and 
afterwards, and on the 13th day of February, 1864, was duly published and 
became a law. 

By that act, as stated in the title, the grant of lands to the State of Kansas 
by the Congress of the United States, to aid in construction of the lines of 
railroad and telegraph designated in act of Congress mentioned was duly ac- 
cepted ; and in consideration that the Leavenworth, Lawrence & Fort Gibson 
Railroad and Telegraph Company should construct a railroad and telegraph 
from the city of Leavenworth, 'by the way of the town of Lawrence, and via 
the Ohio City crossing of the Osage river, to the southern line of the State, 
in the direction of Galveston bay, in the State of Texas, with a branch from 
Lawrence, by the valley of the Wakarusa river, to the point on the Atchison, 
Topeka & Santa F^ Railroad where said road intersects the Neosho river, 
being one of the lines mentioned in the act of Congress referred to, the State 
of Kansas agreed to grant, bargain and sell to said Leavenworth, Lawrence 
& Fort Gibson Railroad Company all that portion of the lands granted to 
this State by the above-named act of Congress applicable to the construction 
of the above-described railroad and telegraph, and the above-described 
branches thereof, and which shall be selected or located in conformity with 
the provisions of the above-mentioned act of Congress. And thereby the 
said State of Kansas further agreed, " that so soon as said Leavenworth, Law- 
rence & Fort Gibson Railroad Company shall complete any twenty consecu- 
tive miles of either said road or branch, as required by said act of Congress, 
the Governor of this State shall by patent convey to such company all the 
lands granted as aforesaid which shall be situated opposite to and within a 
limit of ten miles of the line of said section of road thus completed, extend- 
ing along the whole length of said completed section, and no further; and 
so from time to time until said road and branch shall be completed. And 
whenever said road, branch and telegraphs shall be completed, as required 
by said act of Congress, the Governor shall convey to said company all the 
remaining land granted by said act of Congress and applicable to the con- 
struction of said road, branch and telegraphs : Provided, however , That said 
agreement for the sale of said lands, and all conveyances thereof, shall be 
for the uses and purposes, and subject to the conditions, reversions and pro- 
visions set forth and contained in said act of Congress and in this act : And ' 
provided further, That at the point of intersection of said road and branch, 
there shall be an equal division of the lands granted to aid in building said 
road and branch." 
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The recipient companies, under this act, were required to file in the office 
of the Secretary of State, within six months from the passage of the act, a 
copy of the acceptance by the board of directors of such company of the 
provisions of the act, duly certified under the seal of the company. 

On the 12th day of March, 1864, the Leavenworth, Lawrence & Gralveston 
Railroad Company duly accepted, by a resolution of its board of directors, 
the provisions of said act of Congress of March 3, 1863, as well as of the 
said act of the Legislature of the State of Kansas of February 9, 1864, and 
a copy of said acceptance was duly filed on the 25th day of May, 1864, in 
the office of the Secretary of State of the State of Kansas. 

On the 23d day of February, 1866, the Legislature of the State of Kan- 
sas passed an act entitled "An act providing for the sale of public lands 
to aid in the construction of certain railroads," a copy of which is as fol- 
lows, to wit : 

An Act providing fob the saxe of public l^w^ds to aid in the constbuction 

OF CEBTAIN BAtLBOADS. 

Be it enacted by the Legislature of the State of Kansas : 

Section 1. That the five hundred thousand acres of land donated and granted to the 
State of Kansas by act of Congress, entitled "An act to appropriate the proceeds of the 
sale of the public lands and to grant preemption rights," approved September 4th, 
1841, which was located by Commissioners H. B. Denman, S. E. Hoffman, and E. P. 
Bancroft, said selections approved by the Secretary of the Interior A. D. 1864, and lists 
of which are recorded in the office of the Secretary of State, shall be set apart to be 
sold for the benefit of each of the railroad companies hereinafter mentioned ; and the 
proceeds aridng from the sale thereof to be donated to the Northern Kansas Bailroad 
Company to aid in the construction of a railroad from Elwood, in Doniphan county, 
Kansas, through Brown and Nemaha counties to Marysville, in Marshall county, Kansas; 
also to the Kansas & Neosho Valley Railroad Company, to aid in the construction of a 
railway commencing at or near the mouth of the Kansas river, in the State of Kansas, 
opposite the city of Wyandotte, and running through the counties of Johnson, Miami, 
Linn, and Bourbon, in the direction of the southern boundary of the State : Provided^ 
That none of the money derived from the sale of those lands shall be appropriated to 
said company, but held in trust for the same until, after a meeting of the directors of 
said road representing each county and city that have issued or may subscribe stock to 
the same, upon the basis of the stock subscribed, they shall have made a final organiza- 
tion of the company, and established the name thereof. Also, to the Union Pacific Rail- 
way, Southern Branch, for the construction of a railroad commencing at or near Fort 
Riley, and running along the valley of the Neosho river, intersecting the Leavenworth, 
Lawrence & Fort Gibson Railroad near where said last-mentioned road enters the said 
Neosho valley. Also, to the Leavenworth, Lawrence & Fort Gibson Railroad Company. 

Sec. 2. That the railroad companies hereinbefore named shall each appoint a com- 
missioner, whose duty it shall be, in connection with the Governor, Secretary of State, 
State Auditor, and Attorney General, to allot and set apart the aforesaid lands, in equal 
proportions, and as equally in value as possible, to each of said railroad companies, to be 
sold as hereinafter provided for, for the use and benefit, severally, of the aforesaid rail- 
road companies. 

Sec. 3. That the Governor is hereby authorized and required to appoint an agent, 
whose duty it shall be to sell said lands, and give purchasers thereof certificates of such 
sales, upon the presentation of which to the Governor, with a receipt of the State 
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Treasurer for full payment, he shall issue a patent to such purchaser or purchasers for 
the land so sold to him or them. 

Sec. 4. Said agent shall sell said lands at not less than one dollar and twenty-five 
cents per acre. The terms of such sales shall be cash, or if the purchaser so desires, 
one-half the price thereof in cash and the balance in two equal annual installments, 
payable in one and two years from the date of such sale, said installments drawing ten 
per cent, interest, payable annually. No patent shall be delivered to any purchaser un- 
til the purchase-money of the lands so bought by him is all paid, including the interest 
thereon and other dues, if any. 

Sec. 5. Said agent shall hold his office until all said lands shall be sold, but shall be 
subject to removal by the Governor upon the application and request of the corporations 
constructing said railways. And in case of vacancy in said office of agent, arising from 
removal, death, or disability, the same shall be filled by the Governor, hy the appointment 
of some suitable person as successor, who may be recommended for such office by said 
directors of said corporations. Said agent shall have a salary of fifteen hundred dollars 
per annum, payable out of any moneys arising from the sale of said lands. Said agent 
shall give bonds to the State, with security to be approved by the Governor, in the penal 
sum of fifty thousand dollars, for the honest and faithful discharge of his duties. Said 
agent shall, once every month, file with the Auditor of State a report showing a descrip- 
tion of the lands sold, the name and residence of the purchaser, the price per acre at 
which such lands were sold, the terms of such sale, the amount of moneys received, the 
name of the railroad company for whose benefit said lands were sold, and a description 
of the notes taken, if sold on time; and at the time of filing such report he shall deposit 
all moneys derived from any sale with the Treasurer of State, taking his receipt there- 
for. Said report shall be signed and sworn to by said agent. His salary shall be paid 
quarterly, upon a warrant drawn by the auditor upon the treasurer. Five hundred dol- 
lars, or so much thereof as may be necessary, is hereby appropriated out of any moneys 
arising from such sales, for the necessary expenses incurred by said agent in procuring 
plats, advertising, and other contingent expenses. The accounts certified by aMdavit for 
such expenses shall be audited by the auditor, and his warrant upon the treasurer given 
therefor. 

Sec. 6. Each of the railroad companies aforesaid shall be credited by the State Treas- 
urer with the moneys arising from the sale of the lands allotted as aforesaid to such 
company ; and such moneys credited shall be paid by him to the proper officers of such 
company whenever such road, or section of ten miles thereof, shall be accepted by the 
commissioners hereinbefore appointed ; and it shall be the duty of such commissioners, 
whenever notified by one of the said railroad companies that any section of ten miles of 
its road is completed and in good running order, to view such section of road ; and if 
such commissioners shall be satisfied with the construction of such road, under the pro- 
vision of this act, they shall execute their written acceptance of such section of road, 
which acceptance shall be put on file in the office of the Secretary of State : Provided^ 
howeverj If any one of the companies aforesaid shall fail to complete and put in good 
running order ten miles of its road within five years from the date of the taking effect 
of this act, such company shall forfeit all the rights, franchises and privileges conferred 
by this act ; and such rights, franchises and privileges, and the funds to which said road 
would be entitled, upon a full compliance with the provisions of this act, shall inure pro 
rata to the benefit of such company or companies as shall comply with the provisions 
hereof, at the rate of ten thousand acres of land for each additional mile, on condition, 
however, that no railroad company shall secure any additional portion of said forfeited 
franchise except upon the completion in good running order and acceptance of at least 
ten miles of its road per annum after the expiration of said five years: And provided 
further^ That if no such company shall within said five years comply with the provisions 



Digitized by 



Google 



40 Attobney Genebal. 



hereof, then all the rights, franchise and privil^es herein conferred shall be forfeited 
by such companies, and shall revert to the State of Kansas. 

Sec. 7. Until the assent of Congress to the contrary is obtained, said railways shall 
be free for the transportation of the United States mail and munitions of war, and for 
the passage of their troops, without the payment of any toll whatever. 

Sec. 8. The sale and management of said lands and proceeds, the duties and conduct 
of the different officers connected therewith, and all matters and things pertaining 
thereto, not specifically set forth in thb act, shall be conducted by and be subject to the 
instructions and rules made by the directors of said corporations. 

Sec. 9. The agent to be appointed as herein provided, and other persons employed, 
shall, before entering upon the discharge of their duties, file with the Secretary of State 
an oath to faithfully and honestly discharge said duties. 

Sec. 10. That each of the corporations named in the first section of this act shall file 
its acceptance thereof with the Secretary of State within six months from the passage of 
this act. 

Sec. 11. This act shall take efiTect and be in force from and after its publication once 
in the Leavenworth Daily OmservcUive, 

Approved February 23, 1866. S. J. Crawford, Oovemor, 

I, R. A. Barker, Secretary of State, do hereby certify that the foregoing is a correct 
copy of the enrolled law on file in my office, and that the same was published in the 
Leavenworth Oonaervative for March 1, 1866. R. A. Barker, Secretary of SUUe. 

On the 24th day of February, 1866, the name of said railroad company 
was, by an act of the Legislature of the State of Kansas, approved February 
24, 1866, changed to the "Leavenworth, Lawrence & Galveston Railway 
Company." The following is a copy of said act : 

An Act to change the name of the Leavenworth, Lawrence & Fort Gibson 

Railroad Company. 

Be it enacted by the LegislxUure of the Stale of Kanms : 

Section 1. That the name of the Leavenworth, Lawrence & Fort Gibson Railroad 
Company be and the same is hereby changed to the Leavenworth, Lawrence & Galveston 
Railroad Company. 

Sec. 2. That wherever the name of the Leavenworth, Lawrence & Fort Gibson Rail- 
road Company occurs in the charter of said company, or in any law relating thereto, that 
it shall be construed to mean the Leavenworth, Lawrence & Galveston Railroad Company. 

Sec. 3. This act shall take effect and be in force from and after its publication in the 
statute book. 

Approved February 24, 1866. S. J. Crawford, Governor. 

On the 15th day of May, 1866, the Leavenworth, Lawrence & Galveston 
Kailroad Company duly accepted the provisions of said act of the Legisla- 
ture of the State of Kansas, approved February 23, 1866, by a resolution of 
its board of directors, a copy of which acceptance was duly filed with the 
Secretary of the State of Kansas on the 17th day of May, 1866. 

The Leavenworth, Lawrence & Gralveston Railway Company, to aid in the 
construction of its road from the city of Leavenworth, Kansas, to Fort Gib- 
son, received, and there was conveyed to it under and by virtue of the pro- 
visions of said act of Congress entitled "An act for a grant of lands in the 
State of Kansas, in alternate sections, to aid in the construction of said 
certain railroads and telegraphs in said State of Kansas," approved March 
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3, 1863 ; and by virtue of the provision of said act of the Legislature of the 
State of Kansas, entitled "An act to accept a grant of lands made to the 
State of Kansas by the Congress of the United States, to aid in the con- 
struction of certain railroads and telegraphs in said State, and to apply the 
same to the construction of such roads and telegraphs," approved February 
23, 1866, two hundred and fifty-nine thousand seven hundred and ninety 
aiid ^Q% ( 259,790 A^) acres of land. There was paid to said Leavenworth, 
Lawrence & Galveston Railroad Company, by the State of Kansas, the sum 
of one hundred and fifty-four thousand and four hundred and twenty-nine 
and TuV ($154,429 iVo) dollars, which was the proceeds arising from the sale 
of the lands made in pursuance of said act of the Legislature of the State 
of Kansas, approved February 23, 1866. 

On the 1st day of July, 1869, the said Leavenworth, Lawrence & Gral- 
veston Railroad Company made a mortgage to the Farmers' Loan & Trust 
Company, of New York, on all the property, franchises and credits of the 
Leavenworth, Lawrence & Galveston Railroad Company, including what- 
ever remained of the lands, and the money arising therefrom, so granted by 
the act of Congress above recited, and by the said two acts of the Legisla- 
ture of the State of Kansas, which yet remained undisposed of. The said 
Farmers' Loan & Trust Company, on the 5th day of March, 1875, filed their 
bill in equity in the Circuit Court of the United States for the District of 
Kansas, against the Leavenworth, Lawrence & Gralveston Railroad Com- 
pany and others, for the foreclosure of said mortgage. 

On the 6th day of December, 1877, a decree of foreclosure was made by 
said Circuit Court in said cause, and the description of the property author- 
ized to be sold under and by virtue of that decree was as follows : All and 
singular the railroad of the Leavenworth, Lawrence & Galveston Railroad 
Company, extending from the north bank of the Kaw river at Lawrence, in 
the State of Kansas, through the counties of Douglas, Franklin, Allen, 
Anderson, Neosho, and Montgomery, to its southern terminus in Coffeyville, 

in said State, a distance of miles, or thereabouts, together with the 

right-of-way, road-bed, superstructure, iron, ties, splices, chairs, bolts, nuts, 
spikes, lands and depot grounds, station houses and depots, section houses, 
warehouses, water tanks, bridges and viaducts, machine shops, tools, imple- 
ments and machinery, all rolling stock, materials, supplies, and all personal 
property used upon or along the line of said railroad, or at its machine shops, 
station houses or offices, wherever situate, including all appurtenances and 
appendages of said railroad and property of said Leavenworth, Lawrence & 
Galveston Railroad Company, with all franchises, rights, and privileges. 
Also all the right, title and interest which the said Leavenworth, Lawrence 
& Galveston Railroad Company now has or may hereafter acquire or become 
entitled to in and to all the lands granted by an act of Congress of the United 
States entitled "An act for the grant of lands to the State of Kansas, in 
alternate sections, to aid in the construction of certain railroads and tele- 
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graphs in said State," approved March 3, 1863; and by an act of the Legis- 
lature of the State of Kansas entitled "An act to accept a grant of, lands 
made to the State of Kansas by the Congress of the United States, to aid in 
the construction of certain railroads and telegraphs in said State, and to apply 
the same to the construction of said roads and telegraphs," approved Feb- 
ruary 9, 1864, and duly accepted by said Leavenworth, Lawrence & Galves- 
ton Kailroad Company ; also all the lands granted to said railroad company 
by an act of the Legislature of the State of Kansas entitled "An act pro- 
viding for the sale of public lands to aid in the construction of certain 
railroads," approved February 23, 1866, and duly accepted by said Leaven- . 
worth, Lawrence & Galveston Kailroad Company ; also all lands acquired 
by said railroad company by gift, purchase, or otherwise, which said lands 
are intended to be shown by the schedules marked " B " and " C," annexed 
to said master's report ; also all lands in which said Leavenworth, Lawrence 
& Galveston Railroad Company has any interest whatever, whether included 
in said schedules or not ; also certain lands owned by said railroad company, 
situate in Jackson county, Missouri, conveyed to J. M. Walker in trust for 
its benefit, and by him in fulfillment and execution of said trust deeded to 
the Farmers' Loan & Trust Company as further security for the bonds se- 
cured by the mortgage mentioned and described in the said bill of complaint, 
which said lands are described as follows : So much of the second addition 
to Kansas City made by the West Kansas City Land Company as follows : 
beginning at the northeast comer of the northeast quarter of the southwest 
quarter of section six (6), in township forty-nine (49) of range thirty-three 
(33) ; thence south on the center line of said section, thirteen hundred and 
fifty-six (1356) feet to the northeast comer of the depot grounds before 
deeded to the Missouri River, Fort Scott & Gulf Railroad Company ; thence 
west along the north line of said depot grounds five hundred and eighty-six 
(586) feet; thence north 16° 50' east, and passing through the northeast 
corner of block two ( 2) of said addition, fourteen hundred and twenty-five 
( 1425) feet to the north line of the northeast quarter of the southwest quar- 
ter of section six (6) ; thence east one hundred and ninety-seven ( 197 ) feet to 
the beginning, containing twelve acres more or less, excepting therefrom a 
right-of-way fifty ( 50) feet wide off* the west side of said premises conveyed 
by said J. M. Walker to the Missouri River, Fort Scott & Gulf Railroad 
Company by deed dated December 16, 1874; also lots one (1), two (2), 
three (3), four (4) and five (5) in block fifty-six (56), and lots A and B 
in block fifty-five {^b), all in Turner & Co.'s addition to the City of Kansas. 
Also the following-described tract of land situate in said Turner & Co.'s 
addition, to wit : Beginning nine (9) poles north of the southeast corner of 
the east half of the northwest quarter of section six (6) in township forty- 
nine (49) of range thirty-three ( 33) ; thence north fifty ( 50) feet to a stake ; 
thence west seven ( 7 ) poles five ( 5 ) links to a stake ; thence south fifty ( 50) 
feet to a stake ; thence east seven ( 7 ) poles five ( 5 ) links to the place of 
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beginning, together with all and singular the endowments, incomes and ad- 
vantages, tenements, hereditaments and appurtenances belonging or in any 
wise appertaining to said lands ; and also all the estate, right, title, interest 
and property possession, claim and demand whatsoever, as well in law as in 
equity, present or prospective, of the said defendant the Leavenworth, Law- 
rence & Galveston Railroad Company, of, in and to the same, and every part 
and parcel thereof, with the appurtenances ; also all bonds, bills, notes, ac- 
counts, contracts, and agreements, and all other property, real, personal, or 
mixed, belonging to said Leavenworth, Lawrence & Galveston Railroad 
Company, or in which it has any interest, whether in the possession or under 
the control of the oflScers of said railroad company, the receiver in this cause, 
or any person whomsoever. 

On the 9th day of August, 1878, in pursuance of said decree, Charles W. 
Blair, special master, sold to Charles Merriam, Nathaniel Thayer, Moses Tay- 
lor, George S. Hale, and Ferdinand W. Peck the property and franchises 
described in said decree, and reported his sale to said Circuit Court on the 
17th day of October, 1878, which sale was thereafter, and at the June, 1878, 
term of said Circuit Court, duly confirmed, and said master ordered to make 
a deed for said property and franchises to said purchasers, which he accord- 
ingly did. On the 27th day of January, 1879, the said purchasers, together 
with Ira Harris, C. W. Blair, and D. E. Cornell, made and filed their articles 
of incorporation, intending thereby to exercise the rights, privileges and 
franchises of said Leavenworth, Lawrence & Galveston Railroad in the State 
of Kansas, and assumed thereby the name of the Lawrence & Galveston 
Railroad Company, the purpose of this new corporation as stated in the said 
articles of incorporation, being as follows : 

^^ Second: The purposes for which said corporation is formed are the maintenance and 
operation of the railroad so as aforesaid purchased by said Merriam, Thayer, Hale, Tay- 
lor, and Peck, extending and intended to be run from the city of Lawrence, in the county 
of Douglas, and State of Kansas, through the counties of Douglas, Franklin, Anderson, 
Allen, Neosho, Labette, and Montgomery, to CoiFeyville, id said last-named county and 
State, the estimated length of which is about one hundred and forty -four miles." 

On the 29th day of March, 1879, articles of consolidation were also filed 
by the Lawrence & Galveston Railroad Company, and Kansas City & Santa 
F6 Railroad Company, and the Southern Kansas Railroad Company, by 
which they assumed the name of the Kansas City, Lawrence & Southern 
Kansas Railroad Company. The purpose of the consolidated corporation 
as stated in the said articles of consolidation, was as follows: 

" II. The purpose for which such consolidation is made is the maintenance and opera- 
tion, owning and controlling by one company of all the railroads and telegraph lines, 
which all or either of said three companies are or is authorized to maintain and operate, 
extending, and run and intended to be run from the north bank of the Kaw river, at 
Lawrence, in the State of Kansas, through the counties of Douglas, Franklin, Allen, An- 
derson, Neosho, Labette, and Montgomery to the southern terminus at or near Coffey- 
ville, in said State; and from Olathe, in Johnson county, in the said State of Kansas, 
through said county of Johnson to the junction with the railroad formerly of the Leav- 
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enworth, Lawrence & Galveston Bailroad Company, now of said Lawrence & Gralveston 
Kailroad Ck)mpan7, at a point about one and one-fifth miles north of Ottawa, in Franklin 
county, in said State ; and from a point on the said railroad, formerly of the said Leav- 
enworth, Lawrence & Galveston Railroad Company, near Cherryvale, in the county of 
Montgomery, in said State of Kansas, westerly to Independence, in said county of Mont- 
gomery, and of the estimated length in the aggregate of one hundred and eighty-four 
and y'oV raises ; and the use, exercise and enjoyment by said consolidated company of all 
the rights, powers, privileges, grants, franchises, immunities, advantages and property of 
all and each of said companies." 

On the 29th day of January, 1879, articles of consolidation were filed by 
the Kansas City, Lawrence & Southern Kansas Railroad Company, South- 
ern Kansas & Western Railroad Company, and the Sumner County Railroad 
Company, by which they adopted the name of the Kansas City, Lawrence & 
Southern Kansas Railroad Company. 

On July 14, 1883, the Kansas City, Lawrence & Southern Kansas Rail- 
road Company, the Ottawa & Burlington Railway Company and the Kansas 
City & Ottawa Railway Company made and filed articles of consolidation, 
under the name of the Southern Kansas Railway Company. 

Each of said articles of consolidation and incorporation was filed with the 
Secretary of the State of Kansas, and duly recorded by him at the dates 
above recited. 

Under the circumstances, I did not deem it advisable to begin proceedings 
against the S. K. Rly. Co. to forfeit the franchises acquired by it from the 
Leavenworth, Lawrence & Galveston Railroad Company, in the first in- 
stance ; but preferred to first seek to compel the company to construct, equip 
and operate the road from Leavenworth to Lawrence, in compliance with the 
requirements of the original charter of the Leavenworth, Lawrence & Galves- 
ton Railroad Company. I therefore commenced original proceedings in man- 
damus in the Supreme Court of the State against the Southern Kansas 
Railway Company. An alternative writ reciting the foregoing facts was al- 
lowed on the 1st day of May, 1884, commanding it to construct, maintain and 
operate such line of railroad from Leavenworth to Lawrence, or appear before 
the Supreme Court and show cause why it refiised to do so ; and on the 20th 
day of May, 1884, the defendant company filed with the Clerk of the Supreme 
Court its waiver of issuance and service of the same. 

On the 6th day of June, 1884, the company, by its attorneys and counsel, 
filed its petition and bond for a removal of the case to the United States 
Circuit Court, claiming to have a defense arising out of the laws of the United 
States. No steps have been taken in the United States Circuit Court. The 
transcript will not be filed there until the next term of that court, which sits 
in Topeka on the third Monday of November next. 

T. P. Fenlon, Esq., County Attorney of Leavenworth county, and E. Stil- 
lings, Esq., who has been employed by the Board of Trade of the city of 
Leavenworth in this behalf, have ably assisted me in the conduct of this 
case. 
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THE STATE OF KANSAS, ex kel., m JOHN FOSTEK. 

In November, 1883, a petition numerously signed by citizens of Saline 
county was presented to me, representing that John Foster, the County At- 
torney of that county, had, ever since his election to that office, willfully 
and persistently violated his oath of office in refusing to prosecute persons 
whom he knew to be guilty of violating ch. 128 of the Laws of 1881, com- 
monly known as the prohibitory liquor law, and requesting me to institute 
proceedings in the Supreme Court under § 219, ch. 25, Comp. Laws 1879, 
to oust and remove him from office. There being reasonable grounds to 
believe that the allegations of the petition were true, and a bond having 
been furnished by the citizens of Saline county for the protection of the 
State in compliance with the rules of this office in such cases, I, on the 17th 
of November, instituted original proceedings in quo warranto in the Supreme 
Court against Mr. Foster to remove him from the office of County Attorney 
of Saline county. A full report of the proceeding in the Supreme Court of 
the State, which resulted in a judgment in favor of the State for the re- 
moval of the defendant from office, will be found in 32d Kansas, pages 14 
to 48, both inclusive. Afterward the defendant sued out a writ of error to 
the Supreme Court of the United States, where it is now pending. 

After the judgment of ouster was rendered by the Supreme Court of the 
State, the Judge of the District Court of Saline county filled the vacancy 
caused by this removal by the appointment of Joseph Moore, Esq., of Salina, 
who at once qualified and entered upon the duties of the office, and was 
recognized by the court as County Attorney of Saline county. Mr. Foster 
at once applied to the Supreme Court of the United States, where he had 
already filed a transcript of the proceedings of the State court for an attach- 
ment of Mr. Moore for contempt of that court, claiming that the filing of 
the transcript and bond had operated as a supersedeas of the judgment of 
the Supreme Court of the State at the time Moore was appointed. A rule 
citing Mr. Moore to show cause why he should not be attached as for con- 
tempt was allowed by the United States Supreme Court, returnable at the 
October term, 1884, at which time, in pursuance of an order of that court 
advancing the case, motions on the part of the State to dismiss the case and 
to affirm the judgment of the lower court will be heard and submitted.* 

•The John Foster Case Finally Disposed of.— In our issue of yesterday appeared among the 
telegrams from Washington, D. C, the decision rendered by the Supreme Court of the United States in 
the case of The State of Kansas vs. John Foster ^ formerly County Attorney of Saline county. After Foster 
was removed from his office, upon the ground of his refusal to perform his duty, by the Supreme Court 
of this State, he appealed the case to the Supreme Court of the United States. He claimed that the 
judgment of removal against him should be reversed upon two grounds : First, that the prohibitory 
liquor law is unconstitutional ; and second, that the proceedings against him of qtio warranto were crim- 
inal in their nature, and therefore that he ought to have been tried in Saline, instead of Shawnee 
county. The Supreme Court of the United States decided against him on both of the objections, and 
held that the prohibitory liquor law was not in violation of the constitution of the United States ; and 
further held that the qtto tDorranto proceedings were not criminal in their nature, and therefore that his 
trial in this city was legal in all respects. This decision of affirmance finally disposes of all matters 
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SCHOOL-LAND MONEY. 

At the last regular session of the Legislature, the Attorney General was 
requested and instructed by a resolution adopted by the House to examine 
into the causes why the amounts owing by counties on th6 sale of school 
lands from 1866 to 1877 inclusive, as shown by the statement of the Audi- 
tor of State in his report for the year 1882, page 282, have not been paid, 
and to take such steps as are necessary to procure payments from said coun- 
ties. 

Upon examination of the law providing for the sale of school lands, I am 
of the opinion that the several counties of the State, whose officers have 
defaulted in this respect, are not liable to the State as such counties for the 
payment of the same. The officers of the several counties are intrusted 
with the sale of school lands as agents and representatives of the State. 

The sections of the law providing for the payment of the proceeds of 
such sales to the State Treasurer read as follows : 

"Sec. 11. The county clerk shall semi-annually, on the first days of January and 
July of each year, transmit to the Auditor of State an abstract of the land for which he 
has issued certificates during the year, the amount of the purchase-money for the same, 
the amount paid on each parcel of land, and the amount paid on yearly installment for 
the current year, principal and interest separately. 

"Sec. 12. The Auditor shall charge each of the treasurers in the State the amount of 
moneys received as principal and interest, separately from the sale of school lands in 
their respective counties, as certified by the clerks of the several counties ; and upon 
payment of said moneys to the Treasurer of the State, and the presentation of the State 
Treasurer's receipt, shall credit the several treasurers with the amount of the same. 

"Sec. 13. The treasurers of the several counties shall pay over semi-annually, to the 
Treasurer of State, the amount received in their counties from the sale of school lands, 
taking receipts therefor, which, when indorsed by the Auditor of State, shall be pre- 
sented to the clerk of his county, who shall credit him with the amount of the same ; 
and any treasurer failing to do so shall be liable in double the amount not paid over on 
his official bond, to be recovered by action in the district court in the name of the State 
of Kansas." 

It will be seen by the foregoing that the treasurers of the several counties 
are charged with the moneys received from the sale of school lands, and 
credited with the amounts they pay over to the Treasurer of State, and are 
held liable in double the amount on their official bonds for failure to pay 
over such money. All of the defaults in the payment to the State Treasurer 
by the several county treasurers, of the proceeds of the sale of school lands 
in the respective counties having occurred more than five years before my 
attention was called to the same by the resolution mentioned, it was a seri- 
ous question whether or not the State was barred from bringing action on 

growing out of the Foster prosecutioD. Several days ago, the Supreme Court of the United States dis- 
missed all proceedings against his sucoessor in office, Joseph Moore, and now it affirms, upon the merits, 
the Judgment of ouster i^^nst him. At the time of the decision of the Supreme Court of our State 
removing Foster, several newspapers of the State criticized the Judgment, but the decision of the Su- 
preme Court of the United States fUUy vindicates that tribunal.— Topeka OapUal, Nov. U, 188U, 
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the official bonds of the defaulting treasurers. Under the circumstances, I 
deemed it best to bring a test suit against one of the treasurers to determine 
the question definitely, before involving the State in expensive law suits 
which might for this reason alone prove fruitless. 

Among the counties reported delinquent in this respect was Wabaunsee 
county ; and the default appearing to have occurred by reason of the failure 
of S. H. Fairfield, the then County Treasurer, to make the semi-annual settle- 
ment with the State Treasurer due July 1st, 1869, and his failure to pay over 
the proceeds of the sales of school land received by him during the six months 
preceding that date, as shown by the cpunty clerk's report, I commenced 
a suit in the District Court of Wabaunsee county against said S. H. Fairfield 
and his sureties, on his official bond, to recover double the amount of the 
said default. 

The defendants appeared and answered setting forth — first, the statute of 
limitations ; and second, payment. On demurrer, the plea that the cause of 
action was barred by the lapse of time was by the court held to be bad, the 
court deciding that the statute of limitations did not run against the State. 
Issue was joined on the payment, and at the October term, 1884, of the Dis- 
trict Court of Wabaunsee county, the case will be tried.* 



SCHOOL DISTRICT NO. 3, CHAUTAUQUA COUNTY. 

The action commenced against School District No. 3, Chautauqua county, 
upon the bonds of the district belonging to the permanent school fund, the 
principal and interest on which the district refused to pay, is still pending 
and undetermined in the Supreme Court. 



THE RAILROAD COMMISSIONER TAX. 

Other cases of much interest and importance to the State are the cases 
instituted by the Atchison, Topeka & Santa F6 Railroad Company and the 
Southern Kansas Railway Company in the courts of the various counties in 
the State through which these roads are operated, to enjoin the collection of 
the amount levied against the railroad companies as their pro rata of the 
current expenses of the Board of Railroad Commissioners in accordance 
with the provisions of §4, chap. 124, Laws of 1883, being an act entitled "An 
act concerning railroads and other common carriers." A like action was 
commenced by the Atchison, Topeka & Santa F6 Railroad Company in the 

* The trial of the above case resulted in a verdict against the State, on the plea of payment. The State 
has taken the case to the Supreme Court, where it is still pending and undetermined. I was assisted in 
the trial of this case by W. C. Webb, Esq., of Topeka, and H. A. Pierce, Esq., of Alma, employed by me 
for such purpose, and who rendered the State valuable and efficient service. 
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District Court of Shawnee county against Samuel T. Howe as Treasurer of 
State of the State of Kansas, to enjoin the collection of the same tax levied 
against that corporation for its pro rata of the same on the property in the 
unorganized counties. The court having sustained a demurrer filed by the 
State Treasurer to the petition of the plaintiff, the railroad company took 
the case on error to the Supreme Court. The case was fully argued and 
submitted at the May sitting of the court, and an early decision is looked 
for. In the meantime action is stayed in the other cases involving the same 
question. 

The claim of the railroad companies is that the act under which this tax 
is levied is unconstitutional and void in so far as it authorizes the levy of 
the tax, in this, that it is in contravention of sections 16 and 17 of article 
2, and section 1 of article 11 of the constitution of the State, and in contra- 
vention of the fourteenth amendment to the constitution of the United 
States.* 



INSUKANCE CASES. 



The Vigilant Insurance Company. — In April, 1883, articles of in- 
corporation of the "Vigilant Insurance Company," of Nimrod, Lincoln 
county, Kansas, were filed in the office of the Secretary of State. No appli- 
cation for permission to do an insurance business was made to the Insurance 
Department, and the company having failed to respond to the demands of 
that department, of a compliance with requirements of the insurance laws of 
the State, the Superintendent of Insurance called my attention to the insti- 
tution, and requested that proper action be taken to compel the company to 
comply with the law or refrain from doing an insurance business. 

. The purpose of this company, as stated in the articles of incorporation, 
filed with the Secretary of State, was "to afford mutual indemnity and pro- 
tection to its members, viz. : indemnity in case of loss by accidents, death 
and thefk of horses, mules, jacks and jennies used for private purposes only, 
said indemnity being secured by the collection and disbursement of assess- 
ments pro rata; the expenses of doing business between the members to be 
met by admission fees and semi-annual dues. The organization being, in 
one sense, a detective association for the protection of its own members 
against horse thieves." Nimrod, the principal place of business of the con- 
cern, was a post office which had been established at the residence of one of 
the promoters — remote from all towns and settlements in the county, a 

•The Supreme Court decided the case on November 28, 1884, reversing the judgment of the court be- 
low, and holding, as stated in the syllabus of the opinion, that " section 4 of chapter 124 of the Laws of 
1883, which provides for raising a fund for the payment of the salaries and current expenses of the 
Board of Railroad Commissioners and their secretary by the taxation of the property of railroad ct)m- 
panies only, is unconstitutional and void, being in contravention of section 1 of article 11 of the State 
constitution, which provides that ' the Legish^yju^^all provide for a uniform and equal rate of 
ment and taxation.' " .^i- 
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place well calculated for the purposes of the institution. Having begun 
business, and advertised theitiselves as incorporated, for many months prior 
to filing their charter, they had established agencies all over the United 
States, and were doing a "land-office business'* when the attention of this 
department was first called to the " concern." 

Proceedings in quo warranto, for unlawfiilly carrying on the business of 
insurance in the State, and to dissolve the corporation, were instituted in the 
Supreme Court against the corporation, and its officers and directors. Judg- 
ment was recovered in favor of the State, the court rendering the following 
opinion : 

The State of Kansas, ex rel., 

V. 

The Vigilant Insurance Com- 
pany, of Nimrod, Kansas. , 

Opinion by Brewer, J., 

This is an original action in qtio warranto, brought in this court in the name of the 
State, on the relation of the Attorney General, charging that the defendants are unlaw- 
fully carrying on the business of insurance in this State. It alleges that the individual 
defendants are assuming to act as the officers of their co-defendant, " The Vigilant Insur- 
ance Company." The defendants have appeared and answered, and the case is submitted 
to us upon an agreed statement of facts. It is admitted that the Vigilant Insurance 
Company has been incorporated under the laws of the State, that the individual defend- 
ants are its officers, and that they are transacting business within the limits of the State. 
It is also agreed that they have not complied or attempted to comply with the require- 
ments of the insurance laws of the State. (Comp. Laws 1879, ch. 50a.) Indeed, the 
<X)ntention of the defendants is, that the business which they are carrying on is not 
strictly an insurance business, and that therefore they are not within the purview of or 
subject to the requirements of that statute. So that the only question presented for our 
determination is, whether the business which the defendants are carrying on is the busi- 
ness of insurance and covered by the provisions of that statute. It is also agreed that 
the character of the business which defendants are carrying on is disclosed by the cards, 
circulars and prospectuses issued by the Vigilant Insurance Company, and made a part 
of the agreed statement. The name of the company is " The Vigilant Insurance Com- 
pany." The name of course may not be conclusive, but it indicates the thought and in- 
tent of the incorporators. The purposes of the corporation as disclosed by the charter 
are as follows : 

" That the purposes for which this corporation is formed are to afford mutual iddemnity and protection 
to its members, viz. : indemnity in case of loss by accidents, death and theft of horses, mules and jen- 
nies used for private purposes only ; said indemnity being secured by the collection and disbursement 
of assessments pro rata; the expenses of doing business between the members to be met by admission 
fees and semi-annual dues. The organization being in one sense a detective association for the pro- 
tection of its own members against horse thieves." 

And if we examine the cards, circulars, etc., We find this : " The corporation proposes 
to indemnify its members for loss or damage by accidents, death or theft of animals be- 
longing to members." It says, it is true, in one of its circulars, that it does not sell 
insurance and does not receive premiums for insurance ; but, nevertheless, its single un- 
mistakable business is that of contracting for indemnity for loss. Its method is this : 
Each member pays a membership fee and annual dues. This is for the purpose of keep- 
ing up the organization, paying officers' salaries, etc. Then for losses, assessments are 
made upon the members, and only members can share in the benefit of the corporation. 
There is no accumulated fund out of which to pay losses, but reliance is wholly upon 
the assessments. But this is insurance. It is contracting for indemnity. It matters not 
4 
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how the funds for the payment of losses are secured, so long as the contract is such that 
in case of loss, the promisee is entitled to claim compc^asation for the loss. It is a con- 
tract of indemnity. 

In the case of Commissioners v. Wethethee, 105 Mass. 149, the Supreme Court of that 
State thus defines insurance : 

"A contract by which one party promises to make a certain payment upon the destruction or injury 
of something in which the other party has an interest, is a contract for insurance, whatever may be the 
terms of payment of the consideration, or the mode of estimating or securing payment of the sum to be 
insured in case of loss." 

Burrill, in his Law Dictionary, vol. 2, page 87, gives this definition: "A contract 
whereby, for a stipulated consideration, one party undertakes to indemnify the other 
against certain risks." 

And so run the text-books and authorities generally. (The Stale v. Bankers^ Assodatinn^ 
23 Kas. 499 ; Boltm v. BolUmj 73 Me. 299.) Tested by these authorities there can be no 
question but that the contracts of the Vigilant Insurance Company are contracts for in- 
surance. It is a cooperative insurance company, organized upon the same basis as many 
life companies. 

Being such, it is covered by the insurance law. As to life insurance companies organ- 
ized on the cooperative plan, they are expressly exempted from the operations of that 
act. ( Laws of 1879, p. 248, ? 78 ; The Stale v. Banker^ Association supra. ) As to all other 
insurance companies, they are within its terms. (Comp. Laws 1879, ch. 50a, ^ 23, 25, 
and 31.) 

Of course, attempting to carry on the business of insurance in defiance of the laws of 
the State, the defendants are liable to this action. (Civil Code, § 653, If 4.) 

Of the powers of the State to control matters of this kind, there can be no doubt. 
And whether the policy it pursues be wise or not, is a matter the courts may not inquire 
into. 

Judgment will be entered in behalf of the State as prayed for. 

All the Justices concurring. 

The Retaliatoky Clause. — Two other insurance eases of much public 
interest and importance were decided by the Supreme Court of this State, at 
the January term, 1883. They were entitled, The Phoenix Insurance Com- 
pany of New York v. Orrin T, Welch, as Superintendent, &c., and The Home 
Insurance Company of New York v. Orrin T, Welch, as Superintendent, &c. 
They were actions brought by these companies to recover certain moneys 
paid by them, under protest, to Orrin T. Welch, as Superintendent of Insur- 
ance of Kansas, and which was demanded of them by him, in pursuance of 
the provisions of what is known as the retaliatory clause of our insurance 
law. That reads as follows : 

"Whenever the existing or future laws of any other State or government shall require 
insurance companies, organized under the laws of this State, applying to do business by 
agencies in such other State or government, or of the agents thereof, any deposit or se- 
curity in such State, for the protection of policyholders therein, or otherwise, or any 
payment for taxes, fines, penalties, certificates of authority, licenses, fees, or otherwise, 
greater than the amount required for such purposes from insurance companies of other 
States by the then existing laws of this State, then, and in every case, all companies of 
such States or governments establishing agencies in this State shall make the same de- 
posit, for a like purpose, with the Superintendent of Insurance of this State, and pay to 
said Superintendent for taxes, fines, penalties, certificates of authority, licenses, fees, or 
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otherwise, an amount equal to the amount of such charges and payments imposed by the 
laws of such other State or government Upon the companies of this State, and the agents 
thereof." 

The laws of New York require all fire-and-marine companies of other 
States to pay, for the privilege of doing business in that State, a tax of eight- 
tenths of one per cent, of the gross premiums received on business transacted 
in that State during the six months preceding the first days of January and 
July in each year. 

The constitutionality of similar sections in the laws of other States having 
been upheld by the courts of such States, the Superintendent of Insurance 
deemed it his duty to enforce the same, and therefore, at the time of issuing 
the annual licenses to the companies named he demanded of them eight-tenths 
of one per cent, of the gross premiums received by them during the previous 
year. They acceded to his demand under protest, and then brought these 
actions in the District Court of Shawnee county to recover back the money. 
The defendant demurred to each petition on the ground that it did not state 
facts sufficient to constitute a cause of action. These demurrers were sus- 
tained by the District Court, and judgment rendered accordingly. The in- 
surance companies brought the cases to the Supreme Court for review, and 
after ftill argument that court rendered its opinion sustaining the constitu- 
tionality of the law, and affirming the judgment of the lower court. Under 
this decision, and through the vigilance of the Insurance Department, the 
insurance companies of States where greater amounts are required from 
the insurance companies of other States than are required of such companies 
by the laws of this State, have been compelled to pay the excess in addition 
to the ordinary charges for the privilege of doing insurance business in this 
State, and considerable revenue obtained for the State that has heretofore 
been lost. 



REWARDS TO SHERIFFS. 



On the 20th of September, 1883, I received the following communication 
from the Governor, upon the subject of paying rewards to sheriffs for the 
apprehension of criminals : 

Dear Sir: On or about the 12th day of July, 1883, one W. J. Gaines committed an 
assault with intent to kill, in Ellsworth county, Kansas. After the commission of the 
crime he fled from justice, and on the 14th day of July, 1883, I oflered a reward of 
$200 for his arrest and conviction of said crime. On the 12th day of July, the day that 
the crime was committed, a warrant was sworn out for his arrest, charging him with said 
crime, and placed in tlie hands of S. Hamilton, sheriff^ of Ellsworth county. The sheriff 
pursued Gaines, and after considerable trouble and difficulty secured his arrest in this 
State, after which Gaines was tried and convicted, and sentenced to the penitentiary for 
five years, where he is now serving out his sentence. Mr. Hamilton, the sheriff, claims 
the reward of $200 for the arrest of Gaines, that was offered for his arrest and conviction 
by my proclamation. 
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The question that I now submit to you, and upon which I ask your official opinion, is 
whether, under the facts stated, Mr. Hamilton, the sheriff who executed the warrant 
and arrested the defendant in the State of Kansas, is entitled to the reward, or are sheriffs 
who execute warrants in their hands by arresting parties, entitled to rewards offered for 
arrest and conviction of such criminals when the arrest is made upon the warrants and 
within the limits of this State. 

It seems to me that it would be bad policy, or at least against public policy, to pay 
rewards to officers for the discharge of their official duties, but, in this case, if the party 
is entitled to the reward I am willing to pay it. There are three other cases of a similar 
character where sheriff who executed warrants by arresting criminals in this State claim 
the rewards offered after conviction and sentence to the penitentiary. 

The matter is one of a good deal of importance to the State and also to this office. If 
the policy is adopted that sheriflfe who have warrants in their hands and make arrests 
in the line of their official duty can claim rewards offered for the arrest of criminals, it 
might be an inducement to them to fail to discharge their duties in any case unless re- 
wards were offered, and refuse to perform their sworn duties until the State paid them 
largely for services that they were required to do, and for which the county paid by fees 
provided by law. Your early attention and answer to this matter is solicited. 
I am, sir, your obedient servant, 

G. W. Glick, Governor, 

After due consideration, I replied as follows : 

Dear Sib : In answer to your communication of the 20th inst., requesting my official 
opinion on the question whether a sheriff of this State is entitled to a reward offered for 
the arrest and conviction of a criminal when, having a warrant for such criminal in his 
hands, he executes the same and arrests the defendant within the limits of the State and 
the party arrested is convicted, I will say: 

It is the duty of a sheriff to pursue, search for and arrest offenders against whom he 
may hold process if they are within his jurisdiction. Within his jurisdiction he is the 
officer of the law, doing the work of the public. The compensation of such officer is pro- 
vided by law, and by accepting the office he contracts to perform the duties attached to 
this same for the statutory fees. He is not allowed to ask, demand or receive for any 
service to be by him performed in the discharge of any of his official duties, any greater 
fees than are allowed by law. (Sec. 115, ch. 25, Comp. Laws of 1879.) 

A severe penalty is attached to the reception of any fee or reward to do his duty or 
any official act. ( Sec. 210, ch. 31, Comp. Laws of 1879.) 

Any contract between him and a private person for such reward would be set aside 
and held as prohibited as contravening public policy, and being manifestly injurious to 
the public service, as connected with the proper administration of justice. 

When, however, we view the objects of rewards offered by the State in their true light, 
a participation in their benefits, or in the receipt of them, cannot be considered wholly 
incompatible with the duty of public officers, or against the policy of the law. Rewards 
are offered only when it is supposed the ordinary means of discovery and detection would 
prove ineffectual. They are voluntary offerings, and adapted to what seems to be the 
necessity and urgency of the occasion ; the object to awaken public attention to the sub- 
ject, excite vigilance, and call for the extraordinary individual efforts for the accomplish- 
ment of the end proposed to be gained. All who choose to engage in it are at liberty to 
do so, and he who succeeds becomes entitled to the reward, upon the ground of his su- 
perior vigilance or sagacity, or of his having used greater exertions or encountered dan- 
gers which others were disinclined or not in a situation to hazard. 

The sheriff of this State are the poorest paid of all the county officials. In the exe- 
cution of their legal duties they are required to visit the most extreme parts of the State, 
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incurring expenses often far in excess of the legal fees. In the western and other unset- 
tled portions of the State, the successfurexecution of the writs in their hands frequently 
necessitates the exertion of more than ordinary vigilance and e£R)rts, and the assumption 
of more than ordinary risks and hazards. Notwithstanding these obstacles, the sheriffs 
of the State have been remarkable for the vigilance, fidelity and courage with which 
they have performed the trust they have accepted from the public. 

I think, therefore, that a sheriff whose duty it is to serve process in his hands might 
recover compensation over and above the fees allowed by law when, on a promise of re- 
ward, he uses extraordinary efforts beyond those which, as such officer, he is strictly 
bound to make or which could legally be required of him. 

But when the service performed by him is strictly within the line of his duty, as when, 
having process in his hands, which he is bound to execute wherever he may find the 
defendant within the limits of the State, he executes the same and arrests the defendant 
in the State, the prohibitions of the statute and considerations of public policy debar 
him from asking, demanding or receiving any greater fee than allowed by law. 

The sheriff in this case, according to the statement of facts contained in your com- 
munication, seems to have amply executed the warrant in his hands by arrest of the 
defendant in the State in the ordinary manner, for which he has received the fees pro- 
vided by law. He is therefore not entitled to the reward. 

Respectfully, W. A. Johnston. 

In this connection I desire to suggest, inasmuch as you have some doubts 
as to the correctness of the foregoing opinion under existing laws, the pro- 
priety of recommending to the Legislature such changes and additions to 
the law as will secure to the sheriffs of the State the right to receive rewards 
on an equality with other persons when they successfully use extraordinary 
efforts to apprehend and convict criminals beyond those which, as such offi- 
cers, they are strictly bound to make or which could legally be required of 
them ; for instance, when the arrest is made beyond the limits of the State. 
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OPINIONS. 



SCHOOL LANDS. 

Appkaisement by Legal Subdivisions. — . . . The law (sec. 
5293, Comp. Laws 1879) requires the appraisers to "appraise each legal svJb- 
division of said land separately ^^^ and such subdivision there means forty acres. 
It is always understood that a section is divided into quarters and subdivided 
into 40's ; and appraisers fail to perform their whole duty when they fail to 
appraise it in 40's. It must be so appraised and so sold. 

The Appraisers Value a Minimum Only. — . . . After the pub- 
lic sale, only actual settlers can purchase. The price at which such settlers 
may purchase is in the discretion of the county treasurer, subject to a mini- 
mum of the appraised value. If a person stands ready to give $8.25 per acre, 
it would not be proper for the county treasurer to sell at $3, the appraised 
value. His duty to the State requires that the land be sold for its real value, 
and not less than that ; that some one is willing to pay $8.25 per acre is 
evidence that that is the value of the land, and he should not sell for less. 
The only option for settlers to purchase at the appraised value, is through 
appropriate proceedings in the probate court. The other methods of pur- 
chasing school land are on a basis of the appraised value as a minimum only. 

Settlers After Appraisement. — . . . Persons settling on school 
land subsequent to its appraisement are not entitled to purchase such land 
at its appraised value. In the case mentioned there was no settler on the 
land when it was appraised, and therefore it should have been put up and 
sold at public auction to the highest bidder. 

This was done, and the proceedings had up to the time of the sale were 
regular, but it seems that between the appraisement and the day of sale two 
persons settle, or attempt to make settlement on the land, and when the day 
of sale arrives one of them bids $8.50 per acre (the highest price offered), 
and it was struck off to him. After the sale had been closed, he refuses to 
take the land, or rather to comply with the terms of his offer, and this he 
does in order that the second party who settled with him upon the land, and 
with whom he has an understanding, may purchase the land at its appraised 
value, $3 per acre. Application is then made by the last-named party to 
the probate court that he be allowed to purchase the land at its appraised 
value, which was erroneously granted. Payment was erroneously received 

(54) 
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by the treasurer and a certificate wrongfully issued by the county clerk. 
All of these acts and proceedings were without authority of law, and are 
void, and will be so held upon the appeal which you have taken. You state 
that the party is now willing to surrender the certificate upon the return to 
him of the partial payment which he made. I suggest that if the treasurer 
still holds the money which he received, that he pay back the money to the 
settler after the certificate has been surrendered and canceled, ^and after the 
proper corrections are noted upon the records of the treasurer and clerk, 
and after the order made by the probate judge is by the consent of both 
parties set aside. The land having failed to sell at public sale, it then be- 
comes the duty of the treasurer to sell the same at private sale to an actual 
settler if possible. He should get for it its full value, and must not sell at 
less than its appraised value. The next highest bidder at the public sale is 
not entitled to the land at his offer, but it must be sold in the manner last 
above stated. If the certificate is canceled and the records corrected, as 
suggested, you can dismiss the appeal at the next term of the district court. 

Actual Settlek. — ... In determining who is an actual settler 
and entitled to purchase school land at private sale, under section 225 of 
School Laws (pamphlet edition), the county treasurer must satisfy him- 
self by such proofs as he may deem suflScient. He may require aflidavits 
to be made and filed concerning the settlement, and by virtue of his oflSce 
the county superintendent will assist the treasurer in ascertaining who is 
entitled to purchase under this section. 

Settler May Sell. — . . . The facts which may be controverted 
in a proceeding to purchase school land before the probate court, are the 
material facts necessary to be stated in the petition in such proceedings, L e., 
that the petitioner has settled upon and improved the land. To "settle 
upon " land, means to fix one's place of residence upon the land. A person 
whose place of residence is in the State of New York may be in actual pos- 
session of a piece of school land, but he would not thereby become a settler 
upon such land. Residence is largely a question of intention, and therefore, 
in an inquiry whether a certain person has settled upon, i. e., fixed his resi- 
dence thereon, his intentions and motives in taking possession of the land may 
be inquired into. But such person having settled upon a piece of school 
land with the intent to fix his residence thereon, may contract for its sale 
without forfeiting his rights. If he settled upon school land in good faith, 
he acquired vested property rights in the land, which, after he has completed 
by purchasing the same, he may sell and dispose of. A contract of sale 
entered, into prior to the issuance of the certificate of sale will not forfeit 
the rights acquired by a bona fide settlement upon the land. See the case of 
Bratton v. Cross, 22 Kas. 673, upon which the first part of this letter is 
based. 

Treasurer can Advertise, when. — ... To the following in- 
quiry: "When twenty householders petition to have exposed for sale 
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twenty sections of land lying within their township, appraisers are duly 
appointed pursuant to said petition, and the appraisement duly made accord- 
ing to law, showing that only three quarter-sections have improvements 
thereon, must the county treasurer wait sixty days before he can advertise 
any of said lands for public sale, or can he advertise and sell at once such 
of the lands as have no improvements thereon?" I have to say that I am 
of the opinion that the county treasurer is not authorized to advertise or 
offer for sale any of the lands till the expiration of the sixty days after the 
appraisement has been made. The report of the appraisers is not conclu- 
sive as to what portion of the lands is settled upon and improved and what 
not, but the sixty days are given in which parties may make a showing to 
the probate court respecting the matter. The statute provides how and when* 
school land may be sold to actual settlers, and then adds: "The county 
treasurer shall then offer the unsold portion of all school land for sale at 
public auction." 

In regard to your second inquiry, I will say that the State constitution 
provides that school land shall not be sold unless such sale shall be author- 
ized by a vote of the people at a general election. The Legislature of 1864 
provided, in chap. 102 of the Session Laws of that year, that a vote should 
be had upon the question at the general election held on the 8th day of 
November, 1864. The question was accordingly submitted and voted upon, 
and the canvass of that vote showed that the sale was authorized, there 
being 3,512 votes in favor of the proposition and 2,331 against it. The 
records of the Secretary of State's office show the facts relative to this vote 
and the canvass of the same. 

After Forfeiture. — . . . Section 207, ch. 92, Comp. Laws 1879, 
after providing that a notice of default of payment of principal or interest, 
when the same becomes due, shall be served upon the purchaser of school 
land, further provides that " if such purchaser fail to pay, or cause to be 
paid, the amount so due, together with the costs of issuing and serving such 
notice, within sixty days from the service thereof, the said purchaser and all 
persons claiming under him will forfeit absolutely all right and interest in 
and to such land under said purchase." 

By the statement of facts submitted, it appears that K., being then in de- 
fault, was on the 20th day of June, 1883, served by the sheriff with a notice 
"that if he failed to pay the sum of $10 annual interest on said land within 
sixty days from that date, he would absolutely forfeit all his interest in said 
tract of land." 

It further appears that he did not pay, cause to be paid, or offer to pay, 
the amount in default within the period fixed by the law, and specified in 
the notice served. There is no escape from the conclusion that under these 
circumstances K. absolutely forfeited all right and interest in and to the 
land under his purchase. The forfeiture having become absolute, the county 
officials intrusted with the sale of school land cannot waive the default and 
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accept the money. All rights and interest under that purchase are abso- 
lutely forfeited. Only the Legislature could relieve against the forfeiture 
by special act for that purpose, or by a general relief act applying to all 
persons in similar positions and circumstances. Of this latter character was 
ch. 154, Laws 1874; ch. 129, Laws 1875; ch. 112, Laws 1876; and of like char- 
acter is the proviso attached to the section above referred to. The waiver 
of the forfeiture by the Legislature has always been considered necessary, and 
the relief afforded by the Legislature has never been such that advantage 
might be taken of it at any time. It has always been limited to those actu- 
ally in default at the time, and to such of that class as may pay within a 
certain limited period. At the expiration of the sixty days next succeeding 
the service of the notice, K. forfeited all right and interest* in the land and 
all improvements thereon; and such forfeiture cannot be waived by the 
county officers. 

I do not decide that W., who claims to have settled upon and improved the 
land after K.'s forfeiture and while it was still in K.'s possession has any 
rights in the land. K., having forfeited all rights under his first purchase, was 
not debarred from purchasing the land and improvements. He might make 
a resettlement upon the land and improve the same to that end. He would 
have the land and all his forfeited improvements to buy, the same as W. 
But he would have an equal right to settle upon and improve the land with 
a view of purchasing. Who first settled upon and improved the land subse- 
quent to the forfeiture, is a question of fact which will have to be determined 
when they apply to purchase the land, which cannot be until after it has 
been reappraised. 

Condemnation-Money. — ... If the purchaser of school land, 
part of which is appropriated by a railroad corporation, completes his pur- 
chase and pays the balance of the purchase-money according to his contract, 
he would be the person entitled to the condemnation-money ; otherwise, it 
would belong to the State, and should b^ reported by the county treasurer 
to the State Treasurer with other school-land moneys. As long as the pur- 
chase-money remains unpaid, and the contract in fiill force, the money 
should be retained by the county treasurer, as other condemnation-money is 
held for the persons rightftilly entitled thereto. 

Eights of Defaulting Purchaser. — . . . Where the statutory 
method of forfeiture of rights under a certificate of purchase of school land 
has not been complied with, and the purchaser has remained in actual pos- 
session of the land, and no rights of subsequent settlers have intervened, the 
rights of the original purchaser remain in full force and unimpaired, not- 
withstanding the fact that default has been made by such purchaser in the 
payment of interest or principal, according to the terms of the contract. 

Improvements. — . . . Any person who settles on school land and 
improves the same before the appraisement, is entitled to purchase the 
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same at the appraised value of the land. If there are improvements on the 
land when such persoji settles thereon, which some prior settler has aban- 
doned, such new settler may purchase the land and improvements at the 
appraised value of the land and improvements, exclusive of the improve- 
ments made by himself. That is, the State is entitled to the value of all 
abandoned improvements. A person settling upon and improving school 
land may in good faith sell his improvements, and the rights he had ac- 
quired by such settlement, and the purchaser becoming an actual settler in 
his stead and further improving the land may purchase the land on the 
same terms as his assignor; that is, for the appraised value of the land 
exclusive of all improvements. 

Therefore, where the first actual settler purchases, the improvements are 
not considered in the sale, which is for the appraised value of the land 
itself. • 

Where the purchaser of the rights of the first settler buys the school 
land, having himself become an actual settler, he may buy on the same 
terms as the first settler, at the appraised value of the land, exclusive of all 
improvements. 

Where the first settler abandons after making improvements, the improve- 
ments go to the State; and a new settler may purchase the land for the 
appraised value of the land and improvements abandoned, exclusive of 
improvements made by himself. 

Where the actual settler neglects to purchase the land and it is sold to 
other than the actual settler at the treasurer's auction, the purchaser may 
buy the land for not less than the appraised value of the land and all im- 
provements. The actual settler is entitled to the appraised value of the 
improvements from such purchaser, or from the county treasurer if the 
value thereof has been paid to him. If in such last case any part of the 
improvements were made by a prior settler and abandoned, the present ac- 
tual settler is only entitled to receive from the purchaser at the treasurer's 
auction, or from the treasurer if fhe same has been paid to him, the value 
of the improvements made by the present actual settler, the value of the 
abandoned improvements going to the State. If at the time the land is 
sold by the treasurer at auction there is no actual settler wha has made 
improvements, the value of all improvements then on the land goes to the 
State. Under your last question, the purchaser of the improvements on 
one quarter was not an actual settler thereon ; but lived on another quarter 
iis an actual settler, and was proceeding to purchase such other quarter as 
an actual settler. Not having become an actual settler on the first quarter, 
and his assignor having abandoned such first quarter, the improvements re- 
verted to the State, and neither of such persons is entitled to the money, 
but the treasurer should account for the value of the improvements to the 
State as other moneys arising from the sale of school lands are accounted 
for. 
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..." Where A settles upon a tract of school land and makes improve- 
ments thereon, afterward it is duly appraised and offered for sale, but the 
settler fails to purchase the land and it is sold to B, who pays for the land 
at its appraised value as well as for the appraised value of the improvements, 
who is entitled to the value of the improvements so paid?" Answer: If ac 
actual settlement was made and the settler was entitled to purchase the land 
by reason thereof, he will be entitled to the benefit of the improvements 
whether he becomes a purchaser or not. The law authorizes a settlement to 
be made, and if it is a bona fide one the settler acquires the right, not only to 
purchase the land, but also to the value of improvements he has made. The 
theory of the law is that the settler may purchase, or not, at his option, and an 
appraisement of the improvements is separately made for the purpose of en- 
abling the settler to recover the value of the improvements in case some 
unfortuitous circumstance should prevent or render him unable to purchase 
the land. 

This view is sustained by sec. 20, art. 14, ch. 122, Laws of 1876, which 
provides that if land is sold to any person other than the actual settler, the 
person purchasing shall pay to the person entitled to the improvements the 
appraised value thereof. 

Duties of County Clerk. — . . . The purchaser of school land 
who has paid the amount required by law to be paid, at the time of pur- 
chasing, and taken a receipt of the county treasurer therefor, is entitled 
upon presentation of such receipt to the county clerk, together with a bond 
conditioned as provided by section 7, article 14, chapter 92, Comp. Laws 
1879, to a certificate of purchase of the form provided by section 8 of said 
article and chapter. Upon presentation of the treasurer's receipt for any 
subsequent payment of interest or principal, the clerk shall credit him with 
the same and charge amount to the treasurer. (Sec. 10.) When full pay- 
ment of principal and interest has been made to the county treasurer and 
the receipts therefor have been presented to the county clerk, he, the said 
clerk, shall credit, said purchaser with the full amount of said receipts and 
give to said purchaser a certificate that full payment of the purchase-money 
has been made, which certificate shall in turn be presented to the Auditor 
of State, that he may make the proper charge against the county treasurer ; 
and then to the Governor for a patent of said land. The failure to issue a 
certificate of purchase at the time of the sale does not deprive the purchaser 
of the right to have the same issued at any time thereafter; and where full 
payment has been made, the failure of the county clerk to issue such certifi- 
cate of purchase will not deprive the said purchaser of the right to have 
and receive from the county clerk the certificate of ftill payment ; and the 
county clerk should issue such certificate of purchase and such certificate of 
full payment to the party entitled thereto, on demand. Should any county 
clerk refuse to do so in a case where such purchase was made and full pay- 
ment has been made thereunder, he may be compelled to do so by appro- 
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priate action at law. County clerks are empowered and required to act as 
the agents of the State in the sale of school lands by specific legislation on 
that subject, and not under their general power of county clerk or as clerk 
of the board of county commissioners, and no action on the part of the 
board of county commissioners is necessary to authorize or compel them to 
perform their plain duty under this law. 

. . . If proper and satisfactory proof is made and filed in the county 
clerk's office that the certificate of purchase of school land is lost, that it 
was not assigned, and that the purchaser to whom the certificate was issued 
is still the owner of the land by reason of the purchase, and has made the 
payments of principal and interest as required by law, then the county clerk 
may properly issue a duplicate certificate. If issued, it should show plainly 
on its face that it is a duplicate, and a record of its issuance should be made 
by the county clerk, and the affidavits and proofe should klso be filed and 
preserved in the office. 

Right-of-Way. — . . . Where school land which has not been ap- 
praised or sold is appropriated as a right-of-way for a railroad, the damages 
assessed and deposited with the county treasurer for such right-of-way should 
be paid over, with the moneys received from the sale of such school land, to 
the State Treasurer, and by him entered up to the credit of the permanent 
school fund ; and where any person shall thereafter apply to purchase the 
legal subdivision through which such right-of-way has been appropriated, 
he should be allowed to purchase and pay for the remainder of the same 
after deducting the area so occupied and appropriated by such right-of-way. 

If the railroad company take an easement only over the land, and the 
title in fee simple remains in the State, the appraisers subsequently apprais- 
ing the land should and are presumed to take into consideration the value 
of such easement in arriving at the actual value of the subdivision, and the 
purchaser should be required to purchase the entire subdivision. Where 
the railroad has obtained the fee simple, as it could by condemnation under 
the act of 1864, the purchaser obviously should be allowed to purchase, and 
not required to pay for more than the remainder of the subdivision belong- 
ing to the State. 

Householder Defined. — . . . The term "householder," as gen- 
erally used, and without qualification, is sufficiently broad to include per- 
sons of either sex. 

I am further of opinion that a woman who is the owner of, and resides in 
a house, and who has the other requisite qualifications, can be a legal pe- 
titioner for the sale of school land. 
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COUNTIES AND COUNTY OFFICERS. 

Petitioner of Commissioners may Withdraw Petition. — . . . 
Any petitioner before the board of county commissioners may withdraw his 
petition at any time prior to action thereon by the board of county commis- 
sioners. Each person who signs a petition asking the board to call an elec- 
tion is an individual petitioner, and has the right to withdraw his petition ; 
that is, have his name taken from the original petition at any time prior to 
action by the board. 

Organization of New Townships. — . . . Section 24, ch. 28, Comp. 
Laws, as amended by ch. 48, Laws of 1881, is applicable only to proceedings 
" to set off or organize a new township" and the notice therein mentioned 
would not be necessary to authorize the board of county commissioners to 
merely change the boundaries of existing townships, provided that the change 
is not such a radical one as to be really the creation of a new township. 

Not Limited to Original Appropriation. — . . . Section 131, 
chap. 16, Comp. Laws 1870, applies only to bridges, the cost of the construc- 
tion or repair of which exceeds two thousand dollars. 

To authorize the construction or repair of such bridge, a vote of the peo- 
ple is necessary. When built in pursuance to such vote, the proviso author- 
izes the rebuilding or repair of the same at a cost not exceeding the original 
appropriation. 

Whenever it is necessary to repair a public bridge, for which the county 
has appropriated money for the construction thereof, and such proposed re- 
pairs do not exceed two thousand dollars, the board are not limited to the 
original appropriation, but may make such appropriation within the limits 
suggested as they may decide to be necessary. 

Bridges in Lincoln County. — . . . Art. 2, ch. 16, Comp. Laws, 
in which sec. 27 is found, is not applicable to Lincoln county, having less 
than 20,000 inhabitants. I think, however, that the bridge in question 
comes within the terms of section 9, same chapter, as a bridge for which the 
county has appropriated money for the construction thereof; and, therefore 
it is incumbent on the county to repair the same. The county has no claim 
upon the owner of the steam thresher for damages done the bridge, for the 
crossing of such machine is one of the ordinary uses of the highway by the 
public, and under its duty to keep the bridge in repair, the use of the bridge 
in such manner should have been anticipated and damage thereby guarded 
against. 

Change of Township Boundaries. — . . . The board of county 
commissioners are vested with such power of local legislation as enables the 
board to change the boundary lines of townships, (sec. 16, ch. 23, Comp. Laws, 
subdiv. 6,) and where the lines of a township are so changed that the officers. 



Digitized by 



Google 



62 Attobnet Genebal. 

or any one of them, are thrown into a different township from that for which 
they were elected, such change vacates such office or offices. 

Under section 30, same chapter, the appeak there provided for are limited 
to such cases as require judicial action and the exercise of judicial power, 
the appellate court, the district court and supreme court exercising judicial 
power. 

The division of the county into townships, or the alteration of township 
boundaries, does not require the exercise of judicial power. It is an exercise 
more properly of legislative power or discretionary power. From such 
action no appeal will lie. ( See CommWs of Harper Co, v. Fulkerson, decided 
December, 1883.) 

Compromise of Judgment. — . . . The board of county commission- 
ers as well as other county officers have their powers specified by statute ; and 
in determining whether a certain act is within their power the statute must 
be looked into, and if the particular power sought to be exercised is not 
therein enumerated and granted it is a reasonable presumption that the 
Legislature did not intend to vest them with it. There is no specific power 
given the board of commissioners to compromise a judgment in favor of the 
State of any kind. The Supreme Court have held that a county treasurer 
cannot compromise a judgment on a forfeited recognizance. The Legisla- 
ture seems to have thought that there was a want of power in the board to 
release sureties on a treasurer's bond, by passing a special act releasing 
the sureties on a treasurer's bond in Crawford county. ( Ch. 144, Laws 1879.) 

So, I am of the opinion that the board of county commissioners, nor the 
county treasurer, nor the county attorney, have any authority to compromise 
a judgment on a treasurer's bond without special power to do so by act of 
the Legislature. 

County Warrants. — . . . Section 69, ch. 25, Comp. Laws, makes it 
the duty of the county treasurer to pay county warrants on presentation, if he 
has the money in his hands subject to such appropriation, i, e., belonging to 
the fiind against which the order is drawn ; and further provides that county 
warrants shall be receivable for county taxes. Sec. 90, ch. 107, limits this last 
provision to taxes for the fund against which and out of which the warrant 
could be charged and paid. If an order is presented of an amount greater 
than the tax for the fund against which it was drawn, and there is money of 
that fund in the treasurer's hands unappropriated, the overplus should be 
paid in cash out of such fund. If there is no money belonging to the fund 
against which the warrant is drawn, which is unappropriated, then, as to 
that overplus, the holder of the warrant is entitled to the indorsement that 
would be made under sec. 69, had the warrant been simply presented for 
payment in the usual way ; and sec. 51, ch. 25, seems to indicate that the 
proper course for the county treasurer is to issue a receipt for the overplus 
of the warrant, reciting the warrant and the non-payment of the overplus for 
want of funds. 
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Unorganized Counties. — . . . The county commissioners of an 
organized county, to which an unorganized county is attached, are required 
to organize such unorganized county as a municipal township in the manner 
prescribed in ch. 148, Laws 1883. Before the adoption of that law the board 
must have been first petitioned in accordance with sec. 32, ch. 72, Laws of 
1873, of which the Law of 1883 is amendatory. Now the petition is unnec- 
essary, and it is their plain duty to proceed as in the act of 1883 they are 
directed. 

The unorganized county after such organization has the same rights and 
is subject to the same liabilities as are the other townships of the organized 
county, excepting certain limitations on the power of the organized county 
to subject the taxable property in the unorganized county to the burden of 
taxation, contained in sec. 31, ch. 72, Laws 1873, (same, sec. 136, ch. 24, 
Comp. Laws 1877.) The taxable property in such unorganized county shall 
in no case be liable to be taxed for the construction of county buildings or 
making public improvements within such organized county ; nor, as a con- 
sequence of the above, for the payment of principal or interest on bonds 
issued for any of the above purposes. The electors of the unorganized 
county have no right to vote on the location of a county seat, erection of 
county buildings or making public improvements, or on the election of 
county officers of representatives for such organized county. 

The taxable property in the unorganized coxinty may however be taxed 
to pay the general current expenses of the organized county, the same as 
other townships of that county. 

Kegister's Kecords. — . . . The records in the office of register 
of deeds should be open to the inspection of the public at all reasonable ■ 
times ; and reasonable facilities should be affi^rded all persons interested, 
including those who are making or desire to make an abstract of the record, 
to inspect said records. 

While that is true, they have no right to monopolize the office or its 
records. They must not interfere with you in attending to your duties. 
They cannot compel you to wait ten minutes, as you say they sometimes do, 
but all persons must yield up the records to you when it is necessary for you 
to use them. You might make a reasonable rule prescribing at what times 
such persons could have the records for the purpose of abstracting. 

The county board have not the authority, in my opinion, to make an order 
excluding abstractors from an examination of the records ; but they have 
the power to provide you with a suitable room wherein persons could ex- 
amine the records of your office without crowding upon or interfering with 
you in the performance of official duty. 
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ELECTIONS. 

Contest of Township Office. — . . . The election of a township 
officer may be contested in the same manner as is provided for contesting 
the election of a county officer, except that the contest court to try township 
elections is constituted from the officers composing the county board of 
canvassers. 

I am inclined to the opinion, therefore, that if the contestors to whom you 
refer file notice of contest within twenty days after the day when the vote 
was canvassed, and comply with the other requirements set out in section 89 
of chapter 36 of Compiled Laws, that it would be the duty of the county 
commissioners to reconvene as a contest court for the trial of the contested 
township election, and in such trial should be governed by the rules pre- 
scribed for the trial of contested county elections so far as the same are 
applicable. 

Unorganized Counties. — . . . Where an unorganized county 
has been attached to an organized county for judicial purposes, and has been 
duly organized as a municipal township of such county, the electors of 
the unorganized county become legal electors of the organized county to 
which it is attached, and may vote at all elections in the county, and for all 
officers except such as come within the terms of the proviso to section 136, 
chapter 24, Comp. Laws 1879. The election will be held as in other town- 
ships of the county, except that votes cast for the prohibited purposes and 
officers cannot be counted if any are cast. State and national officers may 
be voted for. County officers and representatives cannot be. 

The Failure to Give Notice. — . . . The failure of the sheriff 
to give the statutory notice that certain justices were to be chosen at the an- 
nual township election will not invalidate the election of justices at that 
time, where, as you state, the voters all understood that such officers were to 
be chosen, and voted for them with full knowledge that vacancies existed 
which should be filled at that, election. In the case of Jones v, Gridley, 20 
Kas. 584, it is said : " The want of notice is not sufficient to invalidate an 
election," and " if the electors generally participated in the election, such 
election, if held at the time fixed by law, will be valid, in the absence of any 
statutory notice or proclamation." In the case on hand, the justices were 
chosen on the day of the regular annual election, at which time all vacancies 
in that office are to be filled, and as the electors participating in such elec- 
tion all knew that such officers were to be chosen at that time, and actually 
voted for them, I have no doubt that their election is valid, and upon quali- 
fication will be entitled to the offices for which they were so chosen. 

Eligible to Office of County Clerk. — . . . The question is 
asked, Can an individual who has only declared his intention to become a 
citizen of the United States legally hold the office of county clerk in the State? 
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There is nothing in the constitution or in the laws of the State which dis- 
qualifies such person from holding the office of county clerk. The constitu- 
tion declares that he shall be deemed a qualified elector, provided he ha« 
resided in the State and township or ward a sufficient length of time. There 
are some constitutional provisions restricting freedom of choice for certain 
officers, and it is a fair inference, where the constitution is silent, that no re- 
striction was intended. I think, therefore, that any individual who, within 
the terms of section 1, article 5, constitution, is a qualified elector of the 
county, is eligible to hold the office of county clerk. 

Eligible to Office of County Treasurer. — . . . Under your 
statement of facts, an election should be held in your county at the next 
general election for a county treasurer, to fill the unexpired term ending in 
October, 1884, and one for the succeeding term. As to the eligibility of Mr. 
Kelly to be elected to both of said terms, will say, that the beginnings and 
endings of terms of office of county treasurer are fixed by law. The regular 
terms of such office from October, 1880, to October, 1886, are, first, from 
October, 1882, to October, 1884 ; second, from October, 1884, to October, 1886. 

Mr. Kelly will have held the office of county treasurer, on October 1, 1884, 
from May, 1883, to October, 1884 — a part only of the first term mentioned. 
To fill such office for a moiety of said part of a term, he had been appointed ; 
to the other moiety of said part of term he had been elected. His holding 
by appointment and by election were both parts of the same regular term. 
The constitution provides that " no person shall hold the office of sheriflT or 
county treasurer for more than two consecutive terms." The constitution 
does not prescribe when the terms of county officers shall begin or end, but 
the statutes always have. The constitution fixes the length of regular terms, 
and the language quoted is found in the same section. It undoubtedly re- 
fers to regular terms. Vacancies and unexpired terms were exceptions not 
reasonably in» mind at the time, and for which the statute has since provided. 
If such is the proper construction, it seems to me that a person who has 
held only a part of one regular term would be eligible for another consecu- 
tive term. This is within the decision of Horton v. Watson, 23 Kas. 229. 
There the incumbent had held a portion of one term, all of another, and 
claimed a third, but for which he was held ineligible. 

Electors op School District. — . . . Keferring to the qualifications 
of electors at school-district election, there can be no doubt of the meaning 
of the section prescribing such qualifications. (Sec. 9, ch. 122, Laws 1876.) 
It reads as follows : 

"The following persons shall be entitled to vote at any district meeting: First, oZZ 
persons possessing the qualifications of electors as defined by the constitution of tlie State, and 
who shall be residents of the district at the time of offering to vote at said election. Sec- 
ond, all female persons over the age of twenty-one years not subject to the disqualifica- 
tion named in section second, article fifth of the constitution of the State, and who shall 
be residents of the district at the time of offering to vote." 
5 
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The first class within the terms of the above section must be composed of 
male persons of twenty-one years of age and upwards, either citizens of the 
United States or foreigners who have declared their intention to become 
such, must have resided in the State for six months next preceding the elec- 
tion and in the township at least thirty days preceding the election, and be 
at the time of ofiering to vote residents of the district. The second includes 
all females over twenty-one years, not under guardianship, etc., (sec. 2, ar- 
ticle 5, Const.,) who are residents of the district at the time of ofiering to vote. 
Bona fide female residents are therefore qualified to vote at district meetings, 
but male residents must also possess the qualifications of elector as defined 
by the constitution and statute above cited. Wheeler v, Brady, 15 Kas., sim- 
ply decides that the provision for the second class of voters at district meet- 
ings was constitutional, and that female residents of the district had a right 
to vote at such meetings. 

School-District Officers. . . . School-district officers must have 
the qualifications of voters of the district. Those qualifications are specified 
in section 21, ch. 92, Comp. Laws 1870. The first class are all persons pos- 
sessing the qualifications of electors, as defined in the constitution, and who 
shall be residents of the district at the time of offering to vote. The second 
class applies to females only. The first requirement of the constitution is a 
six-months residence in the State prior to the time of offering to vote. Ac- 
cording to your statement, the person referred to has not lived in the State 
six months. He therefore has not the qualifications of an elector as defined 
by the constitution — is not a qualified voter of the district, and cannot hold 
the office to which you desire to elect him. The law is clearly against his 
eligibility. 

Justice of the Peace. — . . . The law requires every person 
elected to the office of justice of the peace to take and subscribe to the oath 
of office prescribed by law, within twenty days after he has been notified of 
his election. The notification referred to is that mentioned in section 10, 
ch. 110, Comp. Laws 1870 — the issuing and delivering the certificate of 
election. When that notice was given is a question of fact the board may 
decide upon such showing as may be made. Unless the person duly qualified 
within twenty days after being notified in the statutory manner, he cannot 
take the office. But because he fails to qualify within the required period, 
the office is not thereby rendered vacant. The prior incumbent of the office 
holds over until his successor is duly elected and qualified ; and a person 
cannot be appointed to a judicial office unless an absolute vacancy has al- 
ready occurred. "A" is not entitled to the office, because he did not qualify 
within the statutory period. The Governor's appointee is not entitled to the 
office, because no absolute vacancy existed at the time he was appointed. 
The prior incumbent of the office continues to hold the office until his suc- 
cessor is duly elected and qualified, or until he resigns or vacates his office 
in any other manner. 
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Kesidents of Military Reservation. — ... In regard to your 
second question — "Whether residents of the Fort Hays military reservation 
are legal voters of the State, and were entitled to vote for State and county 
officers at the recent election " — I have to say, that the Legislature of 1876 
attempted to cede jurisdiction over that reservation to the United States. 
If the effect of that act is to cede exclusive jurisdiction to the United States, 
then it is taken outside the jurisdiction of the State, and persons resident 
thereon are not residents of the State, and are not entitled to vote at any 
election held in and under the laws of the State. 

The validity of the act of cession is doubted, as the only kind of jurisdic- 
tion the General Government can take from a State is exclusive jurisdiction ; 
and instead of granting that, the State reserves a very important element of 
its sovereignty over the territory, viz., the right to tax certain property 
thereon. The railroad company refused to pay taxes on their property sit- 
uate on the Leavenworth reservation, because they held it was out of the 
State, and not subject to the laws of the State. That case was decided in 
our Supreme Court, ( 27 Kas. 749,) and is now pending in the Supreme 
Court of the United States. If the cession is held to be void, then residents 
of the reservation are legal voters of the State. If the court should hold 
that the Legislature of the State has ceded exclusive jurisdiction, they are 
not residents of the State, or legal voters therein. 



LEGISLATIVE DISTRICTS. 

Boundaries, Changed by Legislature Only. — Dear Sir: I have 
your favor of the 24th inst., in which you say that by the last legislative ap- 
portionment Atchison county was divided into three Kepresentative districts. 
The fourth ward of the city of Atchison, together with certain adjacent 
territory outside of the city, were constituted the Third Kepresentative dis- 
trict, and the first, second and third wards of the city were constituted the 
Fourth Representative district. That since that apportionment was made, 
the wards of the city had been changed in boundaries, and increased in 
numbers. A new ward, designated as the fifth, was formed from territory 
taken from the third and fourth wards, and was therefore composed of terri- 
tory, a portion of which belonged in the Third Repregentative district, and 
the remainder in the Fourth Representative district ; and you ask, to which 
Representative district does the new ward belong, and how and where the 
citizens of this ward shall vote at the coming election for Representative ? 

In answer, I will say, that the power of apportioning the State for Sena- 
tors and Representatives is vested by the constitution alone in the Legisla- 
ture, and the boundaries fixed by that body cannot be altered or affected by 
the action of a city council. The legislative districts of Atchison county, 
therefore, remain as they were defined by the Legislature at its session in 
1881. Where and how shall the citizens of this ward, embracing as it 
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does a part of two Kepresentative districts, vote for Kepresentatives? The 
electors of a city can only vote in the ward within which they reside. The 
residents of the fifth ward in your city cannot be allowed to go into the third 
or fourth wards to vote for Kepresentatives. Nor can there be a separate 
polling-place or an additional ballot box, where votes for Kepresentative only 
may be received. The elector must vote for that ofiice in the same election 
district, at the same polling-place and upon the same ballot that he votes 
for the other ofiicers to be chosen at that election. 

Authority, however, is given to the board of county commissioners to 
establish one or more election precincts in any township of the county as 
the convenience of the inhabitants may require, and like authority is given 
by law to the mayor and council of a city of the first class to divide the city 
into election districts, making as many election districts within a ward as 
may be necessary ; and I think it is the duty of the mayor and council of 
your city to arrange the voting precincts and provide polling-places in such 
a way as will afford the electors of the several districts an opportunity to 
vote for Kepresentatives of the districts in which they reside. The difficulty 
you suggest may be avoided by dividing the fifth ward into two precincts, 
or election precincts, putting into one all the territory of the ward belong- 
ing to the Third Kepresentative district, and into the other the remainder of 
the territory, and that which belongs to the Fourth Representative district. 
The city clerk can prepare and furnish a registry list for each of the precincts 
so formed, and thus every voter of the respective legislative districts within 
the ward will be afforded an opportunity to vote for a Kepresentative of the 
district in which he resides, and such vote may without confusion be returned 
and canvassed. 

In regard to the election of a county commissioner, referred to in yours 
of a later date, it appears that the boundaries of the commissioner district 
in Atchison county correspond exactly with those of the Kepresentative dis- 
tricts, and that the fifth ward of the city is made up of territory which 
forms part of two commissioner districts. 

I think the plan above indicated is applicable in voting for a county 
commissioner ; though there is yet time for the county board to convene and 
reapportion the county into districts so as to conform to the ward bound- 
aries. 

You will observe that section 16 of chap. 28, Comp. Laws, provides that 
counties having a population less than 30,000 shall be divided by the county 
board into three compact districts ; and subject to alteration at least once in 
three years. From your statement, there has been no alteration for the past 
eight years. The board therefore not only have the power, but it would 
seem to be its duty, to alter and readjust the boundaries of the commissioner 
districts. 
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CONSTITUTIONAL CONVENTION. 

May be Called, when. — . . . Upon the following question, viz. : 
" Can the Legislature, when it provides for calling a constitutional conven- 
tion, at the same time provide that the proposed constitution prepared by 
the convention shall be submitted to the people at a special election, any 
election besides one at which members of the Legislature are elected?" I 
will say that in the amendment or revision of the constitution, the limita- 
tions and methods prescribed by that instrument must be observed and fol- 
lowed. Where the constitution is silent, and wherein it fails to provide for 
its amendment or revision, the people have full power to prescribe the man- 
ner of making the change or revision. 

In respect to amendments, our State constitution, in section 1, art. 14, de- 
fines in detail every step to be taken, and therein prescribes that any pro- 
posed amendment shall be submitted to the electors for their approval or 
rejection at a general election when Representatives to the Legislature are to 
be elected. 

In section two of the same article, provision is made for calling a conven- 
tion to revise the constitution. The manner of determining whether or not 
a convention shall be called is there marked out, but how it shall be called, 
how it shall be constituted, and how and when the work of the convention 
shall be submitted to the people for their ratification, is not indicated. All 
these are to be provided for by the Legislature which convenes next after 
the people by a vote authorize the calling of a convention. There being 
no provision as to when the proposed revision prepared by a convention 
shall be submitted to the people for ratification or rejection, it is competent 
for the Legislature which provides for calling the convention to prescribe 
when the submission shall be made ; and, therefore, that such revision might 
be properly submitted at a special election, and at one other than when 
members of the Legislature are to be chosen. 



OFFICIAL COUNTY PAPER. 



Can be Only One. — The question is asked, "Has our county board the 
legal right to designate two county papers as * official papers' and cause the 
county printing and the tax lists to be published in both ? " In reply, I will 
say that I am of opinion the board have not authority to do as suggested. 
Chief Justice Horton, in the case of Wren & Clawson v. Commissioners of 
Nemaha County y 24 Kas. 307, says : " The statute really contemplates only 
one official paper in each county. ... A publication in one paper is 
sufficient, . . and the selection of more than one paper is inconsistent 
with the statute." This case, it seems to me, clearly decides that only one 
paper can be designated for the publication of the tax lists. The second 
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question you ask is : " Can the board divide the printing and give or desig- 
nate one paper to publish the delinquent tax list, and designate still another 
to publish such other notices as are required to be published at the county 
expenses?" 

The case above cited is, I think, decisive of this question. The law recog- 
nizes that there shall be an " official county paper," and the court says that 
but one official county paper is contemplated by statute. I would therefore 
hold that there should be but one paper designated by the county board as 
the official county paper, and that all official notices and advertisements for 
the publication of which the county is liable, and over which the county 
board has control, should be published in the single paper so designated. 



INSURANCE. 

Plate Glass Co. — ... It appears that the Lloyds Plate Glass 
Insurance Company is regularly incorporated under the laws of New York, 
with a capital of $100,000; that the purpose of the organization is to insure 
the owners of plate glass against loss or damage which they may suffer by 
reason of the accidental breaking of such glass. An examination of the 
application made for insurance, as well as the policy issued by the company, 
shows clearly that the agreements made are contracts of insurance, and 
therefore before the company can enter into such contracts, or engage in 
such business in this State, it must first comply with the provisions of the 
laws of Kansas regulating insurance and insurance companies. 

Accident Companies. — ... To the question, "Can a foreign 
company doing an exclusively accident business be admitted by the Insur- 
ance Department to transact business in this State?" I reply, that an insur- 
ance company incorporated or organized under the laws of any other State, 
or any foreign government, may transact insurance business in Kansas, and 
take risks the same as a company organized under the laws of this State, 
upon complying with the requirements of our insurance laws. The kinds 
of business which may be done by a Kansas insurance company other than 
life, and the purposes for which they may be formed, are set forth in section 
31, chapter 93, of the Laws of 1871, and included within the kinds there 
stated is the accident business, both general and special. 

It is lawful, in my opinion, to organize a company for the purpose of 
transacting a single branch of the business named in that section, or it may 
be organized for the purpose of doing all the kinds of insurance named 
therein. 

It follows that a foreign insurance company, when it has complied with 
the requirements of your department, would be authorized to take accident 
risks exclusively — and further, may limit its business to a single branch 
of the accident business. 
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Royal American Benevolent Assocla^tion. — Dear Sir: In response 
to your inquiry of the — inst., asking my opinion, first, as to the legality of 
the incorporation of the Royal American Benevolent Association, a copy of 
tho prospectus of which you inclose ; and, second, as to the lawfulness of the 
business proposed to be done by said association, I have to say that I have 
examined carefully, first, the articles of association under which this com- 
pany claims to have incorporated itself; second, the application for certifi- 
cate of membership ; third, the certificate of membership ; fourth, the proot 
of death and claim under the certificate ; fifth, the prospectus or statement 
of the plan or objects of the association ; and I conclude, first, that an asso- 
ciation with the avowed objects and purposes of this one, and with its methods 
of transacting business, as exhibited in its prospectus, is not a cooperative 
insurance company within the meaning of the laws of the State of Kansas ; 
second, that it can lay no claim to being a benevolent association, and can 
have no right to incorporate under that clause of the general incorporation 
act which permits associations for benevolent and charitable purposes, al- 
though it claims to set aside a part of its revenue to donate to a public hos- 
pital. To make such an association lawful, charity and benevolence must 
be its main object, and not merely incidental to its business. An association 
having in view the objects and purposes of the Royal Benevolent Association 
of America can only exist, if at all, under the insurance law of the State of 
Kansas, and before attempting to do business must comply with all the con- 
ditions precedent contained in that law, and must have the permit of the Su- 
perintendent of Insurance. Cooperative insurance companies are excluded 
from the operation of this law. It is important to know the line of demar- 
kation between such companies and regular life companies. You have had 
occasion several times to determine this, question in passing upon the appli- 
cation of cooperative insurance companies from other States for a permit 
from your department. The limits of cooperative insurance companies have 
been clearly defined by the usages of business, and also by decisions of our 
Supreme Court. 

Cooperative companies are those only which insure the lives of their 
own members and raise the funds necessary to pay the losses arising upon 
the death of members by an equal assessment upon all the members, no 
assessment to be collected until the death of a member, and the beneficiary 
to receive no money except that arising from the payment of these assess- 
ments, less the actual cost of collection and disbursement. 

It diff*ers from an ordinary life policy in the respect that the latter is a 
contract for the payment of a sum absolute upon the accruing of a policy, 
which payment is guaranteed by trust funds held in reserve and collected 
from all the policyholders in the shape of fixed premiums, payable usually 
every year in advance. 

In the case of cooperative companies the association is voluntary, is not 
for profit, and no money is made by anyone. In the case of ordinary life 
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companies there is a profit usually arising &om the premiums on lapsed 
policies and the surplus over expenses and current liabilities created by the 
management of the trust funds. Such profits are paid to the policyholders 
or stockholders, from time to time, in the shape of dividends. 

The Royal Benevolent Association of America is clearly and admittedly 
organized for the profit of its promoters. A fixed sum is payable monthly 
as premiums, without regard to death losses. The fund thus created is set 
apart as a " mortuary fiind " for that month only, and if a death occurs the 
" mortuary fund " of the next preceding month is alone applicable to the 
payment of such death ; all deaths occurring in any one month to be satis- 
fied by a ratable division of the " mortuary ftind " for the next month pre- 
ceding. To illustrate : The association may run six months without death 
loss ; in the seventh month of its existence a half-dozen of the insured may 
die ; the fund out of which such losses would be paid is the money collected 
for the sixth month, and all moneys collected for the five months preceding 
belong to the promoters and stockholders of the association, and they are 
not accountable to the policyholders for such funds, and the latter have no 
claim upon them. Another interval of several months may again elapse 
without a death, and again they have to divide only the avails of one month's 
collections. If they do a prosperous business, the deduction from such sum 
of one-tenth, to be devoted to Christ Hospital, will still leave them with 
abundant profits. These profits, if payable to anyone, are payable to their 
stockholders, the capital stock of the association being $100,000. It is 
plain, then, that such an insurance company is without any of the distin- 
guishing characteristics of what is known as a cooperative company. It is 
therefore clearly amenable to the insurance laws of the State of Kansas, 
and it becomes important to consider whether the business it proposes to do 
is lawful and legitimate within the terms of a just public policy, and one 
which entitles it to the recognition and protection of your department. 

Without going into a detailed account of its methods and plans of doing 
business, I may state its general purpose to be to insure the lives of persons 
of sixty years of age and upwards, without previous medical examination, 
without the knowledge or consent of the persons whose lives are insured, 
and for the benefit of strangers and those who have no insurable interest in 
such lives, the loss not being payable if the person insured should die with- 
in thirty days from the time of taking out the policy. This statement of its 
purpose is enough to prove it to be in every essential particular the kind of 
business known and denounced as " graveyard insurance." It is a mere wa- 
gering contract of the worst kind, the policyholder betting the company that 
the subject of his contract will die within a short time after the expiration 
of thirty days, and the insurer betting either that he will die within thirty 
days, or not till a long period afterwards. Such a contract is plainly against 
public policy, and void, and not enforceable in any court of justice. It has 
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been denounced in our own Supreme Court in the case of Life Insurance 
Company v. Sturges, 18 Kas. 93, where the court uses the following language : 
"Sturges never had any interest in the life of Haynes, but on the contrary his whole 
interest after said assignment was in the death of Haynes. Each year that Haynes lived 
Sturges was compelled to pay out 1152.32, without the slightest hope of ever receiving 
anything in return therefor. He was compelled to pay that amount in order to preserve 
the life of his insurance policy, but no payment that he could make would ever increase 
the amount of the benefit which he expected finally to receive. . . . Hence it will 
be perceived that Sturges, after said assignment, had a vast interest in procuring the 
death of Haynes, but had no interest whatever in preserving his life. Haynes's life cost 
Sturges 1152.32 each year without the slightest benefit in return, while Haynes's death 
would be worth to Sturges $2,000, without the slightest loss or inconvenience whatever. 
Now, can such a state of things be tolerated by the laws of any civilized country? 
. . . Of all wagering contracts those concerning the lives of human beings should 
receive the strongest, the most emphatic and the most persistent condemnation. This is 
just what the present insurance policy was in the hands of Sturges, a mere wagering 
contract upon the life of Haynes, and if said assignment from Haynes to Sturges were 
to be upheld as valid under the law, it would be virtually saying that the law author- 
izes mere wagering speculations, mere mercenary traffic concerning human life, and it 
would be opening the door wide and inviting to enter the most shocking of human 
ciftaes. If any person should desire to know what men may do where they are strongly 
interested in procuring the death of another for the purpose of procuring the benefit of 
a life insurance policy, he may read the case of The State v. Winner ^ 17 Kas. 300. While 
it was strongly to the interest of Sturges that Haynes should die, yet there is nothing in 
the record that shows that Sturges did in fact desire the death of Haynes; but whether 
he did or not, the principles governing the case are the same." 

I am of opinion that the contract of insurance proposed to be made by 
the Royal Benevolent Association comes within the terms of this very 
righteous denunciation by the Supreme Court, and entitles it not to the 
recognition of your department, but to the most positive condemnation. 

Validity of Contracts. — Dear Sir : I have yours of the 6th inst., in 
which you ask " whether a contract of insurance written and entered into by 
a company which had not complied with the requirements of law, and whose 
agent was not licensed or authorized by the Superintendent of Insurance to 
engage in the business of insurance, is valid and binding on the company 
writing it?" 

In reply I will say, that the laws of Kansas relating to insurance provide 
that it shall be unlawful for a company organized in this State or elsewhere 
to either directly or indirectly engage in the business of insurance, or enter 
into any contracts of insurance with persons in this State, without first com- 
plying with the laws of the State on the subject of insurance, and prescribes 
a penalty of $500 for each violation of the law in this respect. It is also 
provided that it shall be unlawful for any person, company or corporation 
in this State to procure, receive or forward applications for insurance in any 
company not organized in this State, or to assist in any way in the transac- 
tion of insurance business, unless authorized by such company and licensed 
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by the Superintendent of Insurance in conformity to law. A penalty of 
$500 is prescribed for the violation of this provision. 

It will bs seen that the statute clearly forbids the transaction of insurance 
by either foreign or domestic insurance companies until they have complied 
with its provisions, and just as plainly prohibits anyone from soliciting, 
receiving or forwardino^ an application for insurance who is not licensed by 
your department. The law not only declares the action you refer to unlaw- 
ful, but imposes a penalty therefor. 

"Does the violation of the law in this respect make the contract void?" 

It is a familiar principle of law that a contract made in violation of a stat- 
ute is void, and that courts will not aid in the enforcement of such contract. 
I am therefore of opinion that a contract of insurance enj;ered into by a com- 
pany in violation of the laws herein referred to is void as to the insuring 
company, and also as to the insured if he knew that the insuring company 
or its agent had failed to comply with the requirements of the statutes on 
insurance. If, however, the company or its agents were engaged in the busi- 
ness of insurance, and were holding themselves out as duly authorized to 
transact business under the laws of the State, I am inclined to the opinion 
that the insured might fairly presume a compliance with the law on the part 
of the company and its agents, and if the insured had no knowledge of the 
violation of the law by the company or its agent the contract of insurance 
would be enforceable against the company. That is, the company would not 
be heard to assert its own wrong-doing as a defense to an action on the con- 
tract, but would be estopped from any denying its liability on account of its 
failure to comply with the law. 

The company is liable to the penalty of $500 for making a contract in 
violation of the statute, but I think it cannot escape liability on its contract 
by setting up its own illegal acts, the other party to the contract being in- 
nocent of any wrong-doing. 

Companies other than Life and Fire. — The insurance law of this 
State applies to all manner of insurance companies. ( Insurance Laws, § 22.) 
Every insurance company doing business in this State shall pay the fees 
provided by section 21, Insurance Laws. There is no limitation to any 
particular kind of companies who must pay the first items of that section. 
Every insurance company shall pay the $50 for the school fund. All for- 
eign insurance companies, without regard to character, shall pay the per 
cent, on premiums. To determine whether a life insurance company is en- 
titled to do business in the State, and whether licenses should be granted to 
its agents, the Insurance Department will be governed by section 64, Insur- 
ance Laws. To determine the same questions with reference to fire compa- 
nies, the department will be governed by section 90, Insurance Laws. To 
determine the same questions with reference to companies other than life and 
fire, there are no specific provisions, but the department will be governed 
by sections 11, 12, 13, 14 and 15, Insurance Laws. 
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By section 15, whenever the Superintendent is satisfied from an examina- 
tion that the affairs of any company are in an unsound condition, he shall 
revoke the license. If then he is satisfied of the same state of facts in the 
first instance, he may refuse to issue that which he may afterwards revoke. 

But while there are no specific requirements of paid-up capital, deposits, 
etc., with which such companies must comply, and while it is only necessary 
that the companies shall be in a sound condition in the judgment of the 
Superintendent of Insurance, yet all such companies must report to the 
Insurance Department, pay the statutory fees if a license to do business is 
granted, make the annual statements, submit to an examination by the 
Superintendent of Insurance, and in all respects comply with the insurance 
law the same as life companies.* 



TAXATION. 

Assignment of Tax-Sale Certificate. — . . . Where an assign- 
ment of a tax-sale certificate is made under the provisions of sec. 137a, 
chap. 107, Comp. Laws 1879, it carries with it all subsequent taxes. Where 
persons desire to purchase the said certificate from the county under the 
other provisions of the law, they are to pay the amount of sale, subsequent 
taxes, and all penalties, interest and costs. The act is intended to authorize 
the county commissioners to sell for a less sum, in their discretion, when the 
land shall remain unredeemed for three years from the date of the sale to 
the county and no one shall oflTer to purchase the same. The county com- 
missioners are the judges of the advisability of such a disposal for less than 
the legal taxes and interest. 

Benevolent Societies. — . . . The property of benevolent socie- 
ties, such as Odd Fellows, is in my opinion exempt from taxation only 
when used exclusively for the purposes of the society, viz., benevolent pur- 
poses ; and when it is used in any other way, or leased by the society to 
others with a view of profit, then it would not come within the exemption. 
If a portion of the building of such society is used exclusively for benevo- 
lent purposes, and another portion of the building is rented and used for 
other purposes, the latter part would be subject to taxation even though the 
rent was devoted to benevolent objects. 

University Lands. — ... In relation to the taxation of Univer- 
sity land, I will say that such lands, when held by an individual under con- 
tract of purchase, are subject to taxation, and that such lands become taxable 
as soon as sold under such contract. 

Rebate. — . . . Under section 91, chap. 107, Comp. Laws, any per- 
son paying his taxes on or before December 20th, shall be allowed a rebate 

*The references in the above opinion are to the sections of the pamphlet compilation of the insur- 
ance laws issued by the Insurance Department. 
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of five per cent. This refers to the person charged with the taxes. Under 
section 123, same chapter, any person holding a tax-sale certificate may pay 
subsequent taxes on the land on or after December 20th of each year. 

It was not the intention of the Legislature to allow the rebate where the 
taxes are paid by a tax purchaser and indorsed on his certificate. 

Railroad Commissioner Tax. — . . . The tax on railroad property 
for the salaries and expenses of the board of commissioners and secretary, 
levied under the provisions of chap. 124, Laws 1883, is, according to that 
law, "to be collected the same as other taxes upon railroad property." (Sec. 
4.) Section 91, chap. 107, Comp. Laws 1879, provides for a rebate when 
any person shall pay the ftill amount of his taxes on or before December 
20th. There is no language excluding the tax referred to from this rebate, 
and the language quoted above tends to show an intention to allow the same 
rebate as are allowed on other taxes. 

Railroad Bonds.— . . . Section 63, chap. 84, Comp. Laws 1879, 
page 791, is void so far as it attempts to divert the money derived from tax- 
ation to purposes other than those for which the levy was made. If taxes 
are levied for county purposes, or city purposes, or township purposes, they 
must when collected be used and expended for those specific purposes and 
cannot be used for the payment of railroad bonds and coupons. 

The only ftinds that can be used for the payment of such bonds and cou- 
pons are those derived from the levy made for that purpose. 

State Board of Equalization. — . . . The action of the State 
Board of Equalization in increasing or decreasing the valuation of property 
assessed for taxation in the several counties of the State, affects only the 
taxes required to be raised for State purposes. The main object of the State 
Board is to adjust the valuation so that each county will bear its fair and 
equitable proportion of the State tax. The valuation as fixed by the State 
Board is not controlling with the county commissioners. They are not re- 
quired to use the valuation adopted by the State Board as a basis in making 
their levy for the current expenses of the county, or for any purpose except 
State taxes. (Sec. 159, ch. 107, Comp. Laws.) 

As I understand it, the prevailing practice throughout the State is, that 
if the State Board increases the valuation of property in a county, that val- 
uation is used merely as a basis for apportioning the State tax required to 
be paid by such county, and the Auditor of State thereupon reports and 
certifies to the county clerk the amount charged against his county and re- 
quired to be raised by it for State purposes. The county clerk upon receiv- 
ing that report determines the rate per cent, necessary on the valuation fixed 
by the county board to raise the amount of State tax as fixed by the State 
Board. If, for instance, in a county having a valuation returned at $5,000,- 
000, and the levy for State taxes being four mills, there would be produced 
for State purposes the sum of $20,000. The State Board however deter- 
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mines that the county in right and justice ought to contribute $25,000 for 
State purposes, and therefore it increases the valuation returned by such 
county such a per cent, as will afford the additional $5,000. To that end 
the county clerk, upon receiving the report from the Auditor, simply in- 
creases the rate one mill and extends a five-mill rate on the valuation fixed 
by the county board. This practice seems to be warranted by section 81 of 
the chapter on taxation. At any rate, the restriction upon the county com- 
missioners, that you mention, relates only to the levy for current expenses. 
The basis upon which that levy is made is uniformly the valuation fixed by 
the county board, and not the one fixed by the State Board. The county 
commissioners have the option of taking the valuation fixed by the State 
Board as a basis for making their levies for local purposes, but it is seldom, 
if ever, done. I would therefore hold that the valuation in your county as 
fixed by the county board being less than $5,000,000, and the board adopted 
that valuation as a basis for making the levy for current expenses, may 
legally levy for such purpose one per cent, on the dollar of such valuation, 
notwithstanding the State Board may for the purpose of apportioning the 
State tax, have increased the valuation of the property of the county beyond 
$5,000,000. 

Tax Warrant. — . . . Where the county treasurer for some reason 
fails to issue a tax warrant at the designated time, he may issue it at a later 
date, and the sheriff could serve and return the same within sixty days after 
its issuance. 

It is the duty of the treasurer to issue these warrants between the 10th and 
15th of January; but if he failed to do so at that time it is his duty to issue 
them at once and not wait till the following July. 

"Debts" and "Credits." — . . . A debt secured by a lien on real 
estate is not such a "debt" as may be deducted by the person liable there- 
for from the gross amount of his credits in listing his property for taxation. 

And a debt secured by a lien on real estate is not such a " credit " in the 
hands of the owner thereof, from which may be deducted the proper debts 
of such owner in listing his property for taxation. 

So if "A" on the first day of March, 1883, was the owner of the note and 
mortgage for $1,200, and owing at the same time a note secured by mort- 
gage for $800, he should have returned $1,200 security for taxation, and the 
$800 security would not be a proper deduction therefrom. 

Support of the Poor. — . . . As to the power of county commis- 
sioners in counties where the taxable property is less than $5,000,000, to 
levy a tax for current expenses of ten mills and an additional levy of one 
mill for the support of the poor : 

The support of the poor of a county is a part of the current expenses of 
such county, and should be paid out of the general fund of such county 
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under 8ec.^22 of chap. 79 of the R. 8., unless a separate and distinct fund 
is created by the county commissioners, in pursuance of sec. 35 of chap. 79 
of the R. S. 

I am further of the opinion that the county commissioners in the counties 
referred to are restricted by sec. 220 of chap. 25, Gen. Stat., as to the total 
levy for all current expenses, so that such levy shall not exceed one per 
cent, on the dollar of such valuation, and thAt sec. 35 of chap. 79, Gen. 
Stat., does not enlarge their power in that respect. That section, it seems 
to me, only authorizes the commissioners, when for any reason they may 
deem it expedient, to make a separate fund for the support of the poor, but 
does not authorize them to levy any tax for that purpose, which, included 
with all other current expenses of the county, shall exceed one per cent, on 
the dollar of the property valuation of such county ; otherwise there would 
be no restriction as to the amount that could be levied by the commissioners 
for the support of the poor of their county, which I do not deem to be the 
policy of the law. 

Improvements on Public Lands. — . . . Improvements on pub- 
lic land, the title to which is in the United States, and which are attached 
as fixtures to the land, are not taxable as personal property. The voluntary 
payment of taxes assessed against such improvements prevents the persons 
illegally assessed from recovering back the amounts so paid ; but the county 
commissioners may refund the same out of the general revenue fund if they 
choose to do so. 

"Resident Taxpayer," Defined. — A "resident taxpayer" within the 
meaning of section 88, chapter 84, Compiled Laws 1879, is any person resid- 
ing in the municipality who has contributed or who is liable to contribute 
in money to the support of the general burden of government ; that is, con- 
tributors, or persons liable to contribute, to any fund raised for purposes of 
revenue. It will include all persons liable to pay road taxes in money under 
section 21, chapter 89, Compiled Laws; but not persons who are only liable 
to contribute two days' labor, or its equivalent, under section 18, same chap- 
ter. It will include all persons chargeable with personal-property taxes, 
whether they have paid the same or not ; but not such persons whose con- 
stitutional exemptions relieve them from such burden. It will include per- 
sons paying occupation or license taxes when intended for revenue ; but not 
where the same are exacted for purposes of regulation or restriction. 

Unorganized Counties. — . . . According to In re Hinkle, 31 
Kas. 712, the counties of Lane and Scott had no existence as municipal 
townships prior to the reenactment of section 31, chapter 72, Laws 1873. 
The effect of that reenactment is immediately to entitle them to all the 
rights and subject them to all the liabilities of other townships. This liabil- 
ity does not depend upon there being officers appointed or elected. If there- 
fore that law had been passed prior to March 1, there is no doubt that the 
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property in those counties would have been taxable this year, although there 
were no officers of the townships ; but the act did not become a law until 
March 23, 1884. Prior to that act, the property in the unorganized counties 
was not taxable — was not in fact within the limits of any organized county. 
The first day of March is the date of taxation. Property is taxable accord- 
ing to the status thereof on the first day of March. Therefore, the prop- 
erty in Lane and Scott counties is not taxable for 1884. 



AGRICULTUKAL COLLEGE. 



Custody of Funds. — . . . Under the provisions of ch. 141, Laws 
of 1883, all moneys, bonds, mortgages, promissory notes and other evidences 
of indebtedness due or belonging to the endowment fund of the State Agri- 
cultural College should have been turned over to the State Treasurer on or 
• before April 1, 1883. (Sec. 1.) This provision includes all money arising 
from interest on the fund. 

For the current expenses of the College, such part of the interest accru- 
ing on the investments of the fund as are needed from time to time can be 
drawn upon warrant of the president attested by the secretary, by the treas- 
urer of the College. It is true that under section 3 of the act mentioned, 
all the interest accruing on the fund may be paid over to the College treas- 
urer on order of the president ; but the evident intention of the Legislature, 
taken from the act as an entirety, is, that all the funds of the College shall 
remain in the State treasury until needed for current expenses or for invest- 
ment. All principal and interest is payable there, and the State Treasurer 
is made liable on his bond for all the funds and other things of value that 
come into his hands under the act. Warrants for investments shall not be 
drawn in gross, but for each loan or investment as made. The accruing 
interest on the fund and the interest paid on sales of College lands should, 
therefore, only be drawn as needed. If there is a surplus of accumulated 
interest which is not needed for current expenses — and it seems that there is 
a growing surplus of such interest, from Mr. Cobum's statement — the Board 
of Regents have power and perhaps ought to invest such surplus as other 
funds are invested. At least, it should not be drawn from the State treas- 
ury, where the Legislature intended it to stay until needed for current ex- 
penses, and unnecessarily put into the hands of the College treasurer. 



LIVE STOCK. 
Power of Sanitary Commission. — ... In compliance with the 
request of the Live-Stock Sanitary Commission for my opinion upon sections 
3 and 4 of ch. 2, Special Session Laws 1884, and the power of the commis- 
sion to kill animals under those sections, I will say, that in my opinion it is 
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not necessary that the Board of Live-Stock Commissioners proceed to the im- 
mediate locality and personally inspect every horse or other animal before 
it can determine whether such animal shall be killed. Whenever the State 
Veterinarian reports, and the Commissioners shall be satisfied that a conta- 
gious or infectious disease exists of a malignant character, it may then pro- 
ceed to determine upon any competent testimony what, if any, animals shall 
be killed. For that purpose the Board may sit at some central locality in 
an infected district, and may (without proceeding to the place where the 
animals reported against are) notify the owner or owners of the time and 
place of such hearing, take evidence respecting the condition of such ani- 
mals, and render the finding they may determine upon. At such sitting 
they may determine upon all cases reported by the State Veterinarian as 
existing in that district. Several counties may be included in such hearing, 
and all cases conveniently near to the place of hearing may be disposed of, 
in the discretion of the Board. . 



ROADS AND HIGHWAYS. 



Approaches and Crossings. — . . . The duty imposed by section 
41, ch. 84, is a continuing duty, and makes the railroads liable to build 
approaches and crossings upon roads and highways laid out and established 
since the construction of the railroad, as well as those previously established. 



PENITENTIARY. 

Appropriation Lapses, when. — I have yours in which you state that 
the Legislature of 1881 in providing for the maintenance and current ex- 
penses of the Penitentiary specifically appropriated a certain sum for the 
sinking of an air shaft at the coal mine to be expended in the fiscal year 
ending June 30, 1883 ; and you ask, if a portion of the amount appropriated 
was unexpended at the end of that time, could it be used in completing the 
work? 

In reply I will say that it is clearly within the province of the Legisla- 
ture to limit the time within which an appropriation shall be expended to 
any period short of two years, and the constitution prohibits the making of 
an appropriation for a longer period of time than two years. 

In this case the act itself, as well as the constitution, limits the time 
within which the appropriation in question can be expended to June 30, 
1883; and if any part of the same remains unexpended on June 30, 1883, 
it should, in my judgment, be covered into the treasury, and is not available 
for the completion of the shaft unless the Legislature reappropriates it for 
that purpose. 
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NUISANCE. 

Obstruction of Highway. — ... In the case of The State, ex reL, 
V. Crawford, 28 Kas. 726, 736, the Supreme Court says that a public nui- 
sance may be enjoined by the public, unless some other adequate remedy is 
given for its complete suppression and extirpation. A number of cited 
cases are referred to, and disapproved so far as they tend to establish the 
proposition that courts of equity cannot have jurisdiction to restrain the 
commission of nuisances or other acts which are at the same time criminal 
offenses, and to that extent modifies the language you quote from Venard 
V, Gross, 8 Kas. 253, that punishment for such offenses is by indictment and 
indictment only. 

I do not think that there is any other adequate remedy for the suppres- 
sion of such a nuisance as the obstruction of a highway, and therefore that 
an equity proceeding to enjoin could be maintained. Injunction is to re- 
strain the commission of a wrong act only ; and where it is desired not only 
that wrongful acts in the future be restrained, but for the undoing of a past 
wrongful act, such as the lowering of a dam whict causes the overflow, the 
prayer should be for mandatory relief commanding something to be done, 
and restraining further action in the wrongful direction. 



SCHOOLS. 

Change of Districts. — . . . Where the county superintendent 
organized School District No. — out of territory belonging to School Dis- 
trict No. — , and in doing so placed the treasurer of the old district in the 
new one, and duly appoints him treasurer of the new district, he still re- 
taining the moneys which came into his hands as treasurer of the old district, 
and fails to pay the same over to his successor, claiming the right to retain 
the indebtedness or amount found by the superintendent to be due from the 
old to the new district, held, that the retiring treasurer must pay over to 
his successor all moneys in his hands as treasurer, regardless of the fact 
that he is the newly-elected treasurer of a district formed of territory taken 
from the original district, or that the new has a legal claim against the old 
district. His first duty when his successor is appointed and qualified is, to 
turn over all books, papers and money to his successor. It is not for him 
to settle or arbitrate the difference between the districts. 

The county superintendent determines the question of the amount which 
the old should pay the new district, and certifies such determination to the 
officers of the old district, who are to proceed as the statute directs, to provide 
for the payment by levying upon the taxable property of the district a tax 
to be collected in the usual manner, and when collected to be paid to the 
treasurer of the new district. 
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Power op District Board. — ... A district school board has 
power to build school houses as directed by the district meeting, and they 
may be compelled to do so, or they may ratify and make as their own the 
acts of the building committee appointed by the district meeting ; but the 
district meeting has no power to build or to appoint a committee to build. 

Text-Books. — . . . Referring to the question, " Does the act passed 
in 1879 concerning uniformity of text-books expire by limitation at the 
end of five years?" I have to say that I am of opinion that the law in ques- 
tion will continue in force until it is modified or repealed by the Legislature. 

I find nothing in the terms of the act which indicates that it was intended 
as a temporary statute, or that its operation should be limited to a given 
number of years ; but on the other hand, all its provisions clearly show that 
it was intended as a perpetual statute — continuing in force until repealed. 



MUNICIPAL BONDS. 



Want of Power Cannot be Cured. — . . . Municipal townships 
are primarily political subdivisions, agencies in the administration of civil 
government, quasi corporations, having only such powers as have been ex- 
pressly granted them, and such implied powers as are necessary to enable 
them to perform their duties, and no more. 

At the time the bond election was held in the township of Neodesha, Wil- 
son county, to wit, February 7, 1882, the township, like other townships in 
the State, was empowered to issue bonds in any sum not greater than five 
per cent, of the taxable property of the township, and negotiate a loan 
thereon for the purpose of building bridges, having been ordered so to do 
by a majority of the electors voting at an election held for that purpose. 

The amount voted at that election was largely in excess of five per cent, 
of the taxable property of the township. The bonds voted at that election, 
therefore, were illegal and void ; not for any irregularity attending the sub- 
mission, execution, and issuance, but illegal and void because the township 
and its officers had no power to issue them. There is no doubt but what 
the bonds were void at the time of their creation. 

What then was the effect of the curative act of the Legislature, attempt- 
ing to legalize the election? (Ch. 156, Laws 1883.) It differs from those 
retrospective laws which are frequently passed, supplying defects and curing 
informalities in the proceedings of officers and tribunals acting within the 
scope of their authority, and retroactively attempts to create a power, and 
confer a jurisdiction which the municipality did not have at the time. The 
Legislature undertook to make a law for the case contrary to previously- 
established law, so that the act, if valid, has all the force of a judgment, 
though in violation of the principles upon which judgments are rendered. 
The township officers, in issuing said bonds, were not acting within the scope 
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of their authority, and their acts and the entire proceedings were void, not 
for want of any formality or regularity, or mistake as to time, or otherwise, 
but for want of power under the law. A retrospective statute, attempting 
to create such a power, or to cure such defect of jurisdiction, has never been 
held valid. 

This is in accordance with the rulings of the Supreme Court in Shawnee 
County V, Carter, 2 Kas. 109, et seq., and A, & N. Bid. Co. v. Maquilkln, 
Sheriff, 12 Kas. 301. 

If I am in error in the position taken, there are other considerations 
which make it a matter of grave doubt whether the bonds can be legally 
issued. 

The will of the people as expressed at that election was to provide means 
for the erection of two bridges in different parts of the township. By subse- 
quent acts of the electors and officers of the township, part of that purpose 
has been accomplished. One bridge has been built, and the cost of its con- 
struction provided for. Now if the legalizing act validates the issuance of 
one dollar of the bonds, it validates the entire $10,000. There is only one 
bridge to build of the two for which the bonds were voted. The people did 
not authorize the expenditure of $10,000 on one bridge, neither does the law 
allow the money so raised to be diverted to purposes other than those stated 
in the submission to the people. It has become impossible to carry out the 
will of the people, and the purpose for which the proceeds of these bonds were 
intended has been partially fulfilled in pursuance of a subsequent expression 
of the people's will. This subsequent expression of the people carries with 
it an implied revocation or abandonment of the power granted by the pre- 
vious election for the same purpose. 

For the reasons stated, and other weighty considerations, I hold the bonds 
in question cannot be legally issued. 

Change of Township Boundaries. — ... In regard to the con- 
stitutionality of ch. 147, Laws 1883, relating to the liability of townships 
for bonded debts after the boundary lines have been changed, I would say 
that there is no constitutional provision in this State against retrospective 
legislation, and the Supreme Court has upheld similar legislation which 
made real estate, that had been detached from a county or township, liable 
for the payment of the bonds of the original county or township which had 
been legally authorized and issued previous to the separation. (Ch. 142, 
Laws of 1873.) The same reasoning which sustained an act fixing a lia- 
bility on the real estate would apply to an act extending that liability to the 
other property on the detached land. 

As to the proper interpretation and construction of the act in question, 
(ch. 147, Laws 1883,) however, there is some doubt. 

Taking the entire act together, the evident intent of the Legislature was 
to fix a liability on all the property, real and personal, within the limits of 
the township as it was when the bonds were voted; but there is in the first 
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section an apparent limitation to such bonds as may have been legally 
authorized and issued when the separation was made. 

Under the act of 1873, the Supreme Court held that the detached real 
estate was not liable unless the bonds were both " authorized and issued 
previous to " the separation. Under the present act all real and personal 
property in the detached territory is made liable undoubtedly for all bonds, 
both authorized and issued previous to the separation, but there is some 
doubt in my mind whether such property is liable for bonds which had been 
authorized before but not issued until after the separation. 

Section 2 provides that where any portion of a township has been de- 
tached since a vote upon which bonds were issued, such parts detached shall 
be subjected to taxation for the payment of the bonds. Section 3 provides 
that a judgment against a township on the bonds shall be a lien on the 
taxable property detached after the bonds were voted. And section 4 pro- 
vides for a levy on all the property in the township at the time the vote was 
taken. This language seems to indicate an intent on the part of the Legis- 
lature to fix a liability on all the taxable property in the township when 
the vote was taken, without reference to the time when they were issued. 

My conclusion is, therefore, that the act is constitutional, that it makes 
all the property real and personal in the township when the bonds were 
legally authorized and issued, liable for their payment, and with some hesi- 
tation, that the liability extends to property, real and personal, which has 
been detached subsequent to the vote and prior to the issuance of the bonds. 

Payments to Fiscal Agent. — ... In regard to partial payments 
upon bonds held by the fiscal agency in New York, I would say that the 
fiscal agent is the agent of the State or county for the payment of bonds 
and coupons. That a remittance to the fiscal agent is not a payment on the 
bonds unless actually paid over to and accepted by the holder of the bond. 
That the holder of a bond payable at a certain time is not obliged to accept 
partial payment, but may demand the whole when due. That he may accept 
partial payment, however, and a receipt and acceptance by the holder of 
any bond or bonds of a partial payment, stops the interest running on such 
sum so accepted as part of the principal and interest due at that time. 

If, therefore, the holder of the bond received the sum forwarded by you, 
from the fiscal agent as a partial payment thereof, interest on all such pay- 
ments stopped from the date of its receipt. If, however, the remittances 
were simply held by the fiscal agent to the credit of the county, then the 
holder of the bond is entitled to interest on the face of the bond until paid. 

Bridge Bonds. — ... In voting township bonds for the building 
of bridges, the provisions of chap. 12a, Dassler's Compiled Laws, should 
be followed. It is a later enactment than chap. 110, art. 11, and being to 
some extent in conflict with the provisions of chap. 110, prevails over it. 
That statute requires a three-fifths vote to carry the proposition. 
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SUKVEYS AND SURVEYING. 

Appeal from Surveyor's Report. — . . . Referring to the costs 
of an appeal from the report of a county surveyor establishing boundary 
lines in which several persons are interested, I will say, that it occurs to me 
that if owners of adjacent tracts of land, and who are interested in a bound- 
ary line, are not notified as required by law, that a survey is to be made, 
they are not concluded or affected by a survey made without notice to them ; 
and they are not liable for any of the costs and expenses of such survey. 
Should an appeal be taken, they would not be liable for any of the costs of 
appeal, unless they voluntarily appeared, and on their application were made 
parties in the proceeding. 

If parties interested in a common boundary line fail to agree to employ 
the surveyor and abide by a survey of such line, and one of the interested 
parties causes the county surveyor to serve due and legal notice on all in- 
terested parties of a survey to be made, and the survey is accordingly made, 
then if one of the parties affected by the survey appeals from the report of 
the county surveyor, to the district court, such appeal, in my opinion, brings 
all the parties interested, and who had notice, before the court, and subjects 
them to such judgment for costs as the court is authorized and sees fit to 
impose. 

But the court is invested with some discretion in adjusting the costs and 
expenses. The statute provides that the expenses and costs of a survey shall 
be apportioned among all the parties, according to their respective interests, , 
except in cases of appeal where the report of the surveyor is affirmed, in 
which case the appellant should pay all costs of the appeal. The costs and 
expenses of the survey up to the time of appeal should be apportioned among 
all the parties interested who had notice. After that, the court, I think, has 
discretion in awarding judgment for costs. For instance, if one person is 
dissatisfied with the report in respect to where a certain monument is set, 
and appeals, and the court modifies or amends the report, the other parties 
interested in the survey, but who were satisfied with it, and had no interest 
in that particular corner or boundary brought in question by the appeal, 
ought not to be taxed with the costs of an appeal in a matter of which they 
made no complaint ; at least, they ought not to pay as much as those who 
were interested in prolonging the litigation. In such case, I think the court 
can apportion the costs according to the interests that the parties had in the 
appeal, or in the question settled by the appeal. 



CITIES. 
Adjacent Territory. — . . . That although cities of the second 
class have the power to attach adjacent territory to the city for school pur- 
poses, yet as soon as such city has been duly declared a city of the first class 
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it is governed by the provisions of the act relating to cities of the first class. 
Under that act adjacent territory cannot be attached, and no control can be 
exercised by the board of education over such territory beyond the city 
limits. 

By the change of such city from the second to the first class, territory 
attached to the city for school purposes is severed therefrom, and becomes 
unorganized territory which may be attached and made part of the adjoin- 
ing school districts, as the interests of the inhabitants and the discretion of 
the county superintendent may direct. 



FEES, SALARIES, AND COSTS. 
Sheriff's Fees. — . . . The fees to which a sheriff is entitled by 
law are the same for all the acts he may do officially, whether the service is 
performed in the execution and service of process issued by justices of the 
peace, or by the district court. He will, therefore, be entitled to sheriff's 
fees for the service of justice's process. 

Justices' and Constables' Fees. — . . . The decision of the 
Supreme Court in Kersey v. ComrrCrs of Labette Co,, 30 Kas. 576, is to the 
effect that the ten-dollar limit was not repealed by the law of 1881, (chap. 
108.) That the limit applies to all criminal cases tried in justices' courts, 
whether on preliminary examination, or final trial. This limit applies only, 
by its terms, to costs, exclusive of witnesses', county attorneys', and jury fees. 
This virtually limits it to constables' and justices' fees. The Supreme Court 
held that this ten-dollar proviso limits the right to tax costs at all. There- 
fore an officer whose costs are within its provisions cannot have an excess of 
the ten dollars. 

Take the instance you suppose. There are jury fees, $30; J. P., $12; 
constables, $26 ; and witnesses, $70. Defendant is convicted, but is execu- 
tion-proof. Witness and jury fees, not being within the proviso, can, when 
the sheriff has made affidavit that they cannot be collected from any other 
source, be collected from the county. 

By a similar showing, ten dollars can be collected from the same source 
to be applied on the justices' and constables' fees. The same rule would ap- 
ply in case of an acquittal. Witnesses' and jury fees would, on a proper 
showing, be paid by the county, and ten dollars on a like showing would be 
paid to justice and constable. The statute lays down no rule for a division 
of the ten dollars, or for any other partial payment of costs. As all costs 
are on an equality, none having priority to others, a pro rata division of the 
costs would be the most equitable. 

In the case you suppose, therefore, the justice would get Jf of $10; and 
the constable would get |f of $10. And this is all they can legally tax. 
The statutory fees in the itemized fee-bill is limited by the ten-dollar proviso. 
That sum, the aggregate amount of the taxation of the fees of the constable 
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and justice cannot exceed. Under the law of 1881, the final disposition 
of the case, whether conviction, dismissal, or acquittal, is not of importance. 
If the defendant. is adjudged to pay the costs, he is primarily liable; but in 
all cases where the costs cannot be collected from any other source, the county 
where the alleged crime was committed should pay the costs; but, of course, 
only the legally taxable costs. 

Salaries op County Officers. — . . . Relative to the basis upon 
which salaries of county ofiicers in Trego county should be fixed, I have to 
say that Gove county, being unorganized and being attached to Trego for 
judicial purposes, becomes by operation of law a municipal township of 
Trego county ; and if Gove township has a municipal organization, the in- 
habitants of that as well as all other townships of the county should be 
counted in fixing the salaries of county officers. 

Bastardy Proceedings. — . . . Upon the question whether a county 
can in any event be held liable for the costs of a bastardy proceeding, in reply, 
I have to say that a county is never liable for costs unless there is a statute 
imposing such liability. "Costs are unknown to the common law, and are 
only given by statutory direction." (19 Kas. 481.) There is a statute mak- 
ing the county liable for costs in certain criminal cases (ch. 108, Session 
Laws of 1881) ; and the question arises, is a prosecution for bastardy a civil 
or a criminal proceeding? If it is a civil case, the county cannot, in my 
opinion, be held for the costs of such a case. The proceeding is brought in 
the name of the State, but the statute provides that the trial and the pro- 
ceedings, both before the justice of the peace and district court, are to be 
governed by the law regulating civil cases. So that it seems to me to be 
in efiect a civil proceeding, though criminal in form. 

The purpose of the law is to make provision for the maintenance of the 
child, or to compel the father to support his child, and is not intended as a 
punishment for the violation of any penal statute. ( 5 Kas. 470.) 

I conclude, therefore, that the county cannot in any event be made liable 
for the costs of bastardy proceedings. 

Board of Examiners. . . . The expenses of the county board of 
examiners is a charge on the county, and should be paid out of the general 
revenue fund, and not out of the common-school fund. The examiners are 
qiMsi county officers, and should be paid as other officers are paid. The 
school ftind cannot be used for that purpose. 

Proceedings to Prevent the Commission of Offenses. — . . . 
A proceeding to prevent the commission of a criminal ofiense is a criminal 
action, and under the provisions of ch. 108, Laws of 1881, where certain 
costs and fees therein named cannot be collected from any other source, and 
the sherifi* has made affidavit of that fact, they should be paid by the county. 
Where the costs of the case are not taxed to either party, each would be lia- 
ble primarily for the costs he has made, and if any costs of the sherifi* and 
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clerk made by defendant cannot be collected of him, they should be paid by 
the county. 

Keeping of a Jail. — . . . The law provides for the keeping of a 
jail in each county, at the expense of the county. The language is broad 
enough to make the county liable for all the expenses of keeping the county 
jail, the keeping and lodging of prisoners, necessary fuel for the use of sheriff 
or jailer in providing food for the prisoners, heating of the jail, and for the 
use of the sheriff or jailer generally in the performance of his duty to keep 
the jail. The sheriff, therefore, who lives in the jail as jailer, with his family, 
who cook for the prisoners, is entitled to use the fuel furnished by the county 
for the use of the jail in the cooking of such food and in the heating of the 
different apartments of the jail, including those occupied by the jailer. 

Election Officers. — . . . Sec. 73, ch. 36, Comp. Laws 1879, pro- 
vides that the judges and clerks of any election held under that act shall 
receive for their services the sum of two dollars each. It means what it 
says, "the sum of two dollars" — not two dollars per day. Such judges 
and clerks of an election are therefore entitled to the sum of two dollars 
each and no more, and the county commissioners have no authority to allow 
or pay them more. 

County Attorneys' Fees. — . . . County attorneys are not en- 
titled, under sec. 139, ch. 25, Comp. Laws, to five per cent, of all fines paid 
in by defendants in liquor prosecutions, or in other criminal prosecutions, 
unless subsequent to the sentence and judgment the county attorney takes 
steps to collect the same. For his services as public prosecutor he receives 
a salary, and fees. For collecting money due the county or State he receives 
a per cent, of the amount collected. Until there is a sentence, in a criminal 
case, there is no debt or claim to collect. If after the penalty has been fixed 
by the court, and the same has become a certain and ascertained debt and 
judgment against the defendant, and the county attorney is instrumental in 
collecting the same, he would be entitled to the per cent, allowed by law. 
But a voluntary payment after sentence, without any act of the county at- 
torney, and without execution, would not entitle such ofiBcer to a per cent, 
on the amount of the fine. The county attorney would not be entitled to 
five per cent, on such fine unless it was actually collected, and not then unless 
he was instrumental in making such collection. 

Witnesses. — . . . The person who, coming voluntarily into the 
State for the purpose of testifying in behalf of the State in a criminal case, 
is subpenaed after arrival here, is only entitled to mileage from the place of 
service of such subpena. 

Sale of School Land. — Fees arising from the sales of school lands 
must be accounted for by county treasurers, and county clerks, and deducted 
from the quarterly installments of their salary, the same as other fees. 
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Clerk OP District Court. — . . . The clerk of the district court 
is entitled to five cents for administering an oath to a person called in for 
examination as to his competency as a juror. The fifty-cent charge is for 
swearing the jury that they will truly try, etc., and is an additional fee to 
the swearing of jurors on their voir dire. 

Sheriffs. — The sheriff is entitled to twenty-five cents for a return of 
"no property found," upon a tax warrant, if he fails to find property or 
make collection, as well as mileage, at ten cents per mile, in the endeavor- 
ing to collect. 

County Treasurer's Salary. — ... By the law of 1875 and 
1877 the salary of county treasurers in full compensation of all services was 
fixed, and the treasurer was required to report the amount of fees collected 
by him quarterly, which were to be deducted from his quarterly allowance. 
The quarterly report is compulsory, and it is made a fineable offense for the 
board to pay his salary before such report is filed. 

County Attorneys. — . . . County attorneys are required to ap- 
pear and prosecute in the courts of their several counties all cases in which 
the State or county is interested. For this they are allowed a salary and 
fees fixed by law. For such services they cannot claim extra compensation. 
When a case is moved on change of venue to another county, the duty ox 
the county attorney in the county where the prosecution was commenced 
ceases ; and if directed by the county commissioners to follow the case, he 
may recover extra compensation for the service beyond the limits of his 
county. A case taken on change of venue to another county stands in such 
other county, and is tried the same as if originally instituted there. The 
county attorney of that county must appear and prosecute that case in the 
courts of his county the same as if it had been instituted there by himself. 
For this service he is entitled to the fees provided by law, the same as if 
originally instituted in his county. He cannot recover from his own county 
or the county from which the case was removed any extra compensation for 
his services in the prosecution of the case. The county where the crime 
was committed must of course pay the costs, and the county attorneys of 
each county are entitled to the legal fees for the services each performed. 
In this instance the county attorney of Johnson county is entitled to the 
fees earned prior to the removal, and the cmkUty attorney of Wyandotte 
county is entitled to the fees earned subsequent to the removal. Johnson 
county must of course pay these fees. But the county attorney of Wyan- 
dotte county is not entitled to extra compensation from Johnson county, it 
being his legal duty to prosecute the case after it was brought to his county 
for the fees provided by law. 
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INSANITY. 

Person Charged with Crime. — . . . Upon the following state- 
ment of facts ; One Sternberg, charged with murder, has waived a prelim- 
inary examination and is held for trial in the district court without bail; 
that his friends claim that he is now insane and was insane at the time the 
offense was charged to have been committed ; and further, that they propose 
to institute proceedings in the probate court to inquire into his sanity, and 
if found insane, to have him committed to the asylum — held, that the law 
provides that when information is given to the probate court that anyone 
in its county is of unsound mind and incapable of managing his affairs, the 
court, if satisfied that there is good cause for exercising its jurisdiction, 
shall cause an inquiry to be made as to his sanity before a jury. The statute 
also provides that it shall be the duty of the sheriff and certain other offi- 
cers when they discover that a resident of the county is of unsound mind, 
to make application to the probate court for the exercise of its jurisdiction 
in directing an inquest. 

It will be seen by an examination of chap. 60, Gen. Stat., relating to luna- 
tics, that its provisions are applicable to all persons resident of 4;he county 
alleged to be insane, whether they stand charged with a public offense or 
not, and without regard to the fact that they may be in the custody of an 
officer. I believe it to be well-settled law that a prisoner, even though sane 
when the offense was committed, should not and cannot be arraigned and 
tried for such offense in any court, if he becomes insane after the commission 
of the offense and before trial. He should not be required to plead or de- 
fend when he is of unsound mind and incapable of making a defense. If 
there is good cause for believing the prisoner insane, it is right and proper 
that there should be an inquiry instituted as to his sanity, and such inquiry 
can be made before the probate court, and in the manner prescribed in ch. 
60 of the General Statutes. 

The question to be determined in such a proceeding is, what is his pres- 
ent mental condition? and not what it was when the offense was committed. 
If he is capable of comprehending his own condition, and the character of 
the proceedings instituted against him, and is capable of making and con- 
ducting his defense in a rational manner, he ought not to be declared insane ; 
but should be held for trial even though his mind may be somewhat de- 
ranged on other subjects. 

If upon the inquest before trial the prisoner is found to be insane, the 
further prosecution should be suspended only until such time as he is re- 
stored to his right mind, at which time he should be returned to the custody 
of the sheriff of the county, and held to answer the criminal charge alleged 
in the information filed against him. 

It is especially important that an inquiry before the probate court, as to 
the sanity of a person charged with a capital offense, should be thorough 
and complete, as in some cases insanity might be feigned so as to delay 
prosecution with the hope of finally escaping punishment. 
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CRIMINAL LAW. 

Inter-State Extradition.- — Upon the following questions: (1) Can 
the Executive of this State, when a demand in proper form has been made 
upon him by the Executive of another State, for the surrender of a person 
as a fugitive from justice, go behind the papers accompanying the requisi- 
tion, and inquire into the circumstances of the case, and whether the requi- 
sition is made in good faith ? and ( 2 ) whether, having once acceded to the 
demand of the Executive of another State, for the surrender of a person as 
a fugitive from justice, and issued an executive warrant for his arrest, the 
Executive of this State can revoke and annul such warrant before it has 
been executed ? I have to say : 

That the duty of the Executive, to surrender persons in the State of 
Kansas to the agent of another State, on a requisition for such person as a 
fugitive from justice, under the law of Congress, is not a mandatory or com- 
pulsory one. Whether the surrender shall be made or not depends upon all 
the circumstances of the case. If the case presented by the papers is one 
of no crime at all, or if he is satisfied from all the circumstances of the case 
which have come to his knowledge, that the requisition is not demanded in 
good faith, he may in the exercise of his sound discretion refuse the de- 
mand. And if not satisfied with the showing made for the surrender of the 
person, he may demand further proof of the bona fides of the prosecution, as 
of any fact necessary to authorize him to accede to the demand, and issue 
his warrant for the arrest of the person demanded, and his surrender to the 
agent of the other State. 

And having once issued an executive warrant for the arrest and surrender 
of the person demanded, the Grovemor may revoke such warrant at any 
time before it has been executed and the party removed from his jurisdic- 
tion. He may do this, in his discretion, for any reason which would have 
influenced him in refusing the demand in the first instance, provided the 
fugitive is still within the jurisdiction of the State where the warrant was 
issued. 

The revocation of an executive warrant, as the refusal of a requisition in 
proper form, should not be lightly made, inasmuch as such action virtually 
imputes a fraudulent motive on the part of the executive demanding the 
surrender. It would perhaps be advisable, where there is some evidence 
tending to show that the demand is not made in good faith, to communicate 
with the authorities making the demand, before finally determining the ques- 
tion whether or not a surrender should be made. 

Power to Remit Fines. — ... In reply to the question whether 
the board of county commissioners has the power to remit fines imposed by 
the district court for violations of the prohibitory law, I will say that . . . 
the power to grant pardons or commutation of sentence in criminal cases is 
lodged with the Grovemor of the State, and can be exercised only by him. 
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The county board cannot remit a fine imposed by any court for the com- 
mission of any offense, nor has the board any power to relieve a defendant 
in a criminal case from the payment of costs assessed against him. 

It is provided in ch. 117, Laws of 1871, that the county commissioners 
may discharge from imprisonment any person held in custody for failure to 
pay any fine and costs when it is satisfactorily shown to the board that the 
person is indigent and unable to pay such fine and costs. This action can 
only be taken by the commissioners when they are convened in session as a 
board and upon an application and hearing regularly had before such board. 

If a discharge is granted by the board, it does not release the defendant 
from his liability to pay the fine and costs. 

Voluntary Prosecutions. — . . . Where a defendant voluntarily 
goes before a justice, before any prosecution has been instituted against him, 
or procures some person to prosecute him, in order that he may escape the 
punishment he justly merits, the prosecution is a farce, and is no bar to a 
future adjudication. 

This is the holding of the Supreme Courts of Iowa, Connecticut, Virginia, 
and Kentucky, and undoubtedly is the law under Kansas statutes. 

The Pardoning Power. — . . . The pardoning power is vested in 
the Governor by the constitution, under such regulations and restrictions 
as may be prescribed by ch. 73, Comp. Laws 1879, authorizing the Governor 
to pardon or commute the sentence of any person convicted of any offense, 
after conviction. It does not authorize him to release against forfeitures on 
criminal recognizances, and I therefore am of the opinion that he has no 
power to do so. And after judgment on the forfeited bond, he has, with 
greater reason, no power to remit the amount of the judgment thereon, the 
same having become a fixed civil liability and debt of the surety. 

Requisition for Defendant in a Bastardy Proceeding. — . . . 
The purpose of the law in relation to bastardy is to make provision for 
the maintenance of the child, or to compel the father to support his child, 
and is not intended as a punishment for violation of any penal statute. The 
proceeding is in the name pf the State, but is governed by the law regulat- 
ing civil cases, and so it seems to me to be in effect a civil proceeding though 
criminal in form. 

It is therefore no such case as would authorize a requisition on the exec- 
utive of another State for the defendant, as a fugitive from justice under 
the constitution and laws of the United States. 

Discharge of Prisoner. — ... A criminal who is committed to 
jail until fine and costs are paid, may be kept there until they are paid, or 
until discharged according to law. The criminal may work out his fine 
under chapter 127, Laws of 1881, and he may be kept in jail until he pays 
or works out the entire fine and costs ; or he may be discharged as a pauper 
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under sec. 253, chap. 82, Comp. Laws 1879, by order of the board of county 
commissioners. 

Commitment to Keform School. — . . . Sec. 3, ch. 127, Laws 
1881, authorizes a commitment of any boy under sixteen years of age to 
the Reform School, by a justice of the peace, when such boy has been duly 
convicted in said justice's court of *an offense within his jurisdiction and 
punishable with imprisonment. 

The commitment under that section is properly a part of the sentence 
following conviction. The words "court of justice, as the case may be," evi- 
dence an intention on the part of the Legislature to authorize a sentence to 
the Reform School as a consequence of a conviction " of any offense known 
to the law" of this State and punishable with imprisonment, whether the 
prosecution was had in the district court, or before a justice of the peace. 

Druggist may Prescribe. — . . . In the sale of intoxicating li- 
quors for medicinal purposes under the prohibitory law, there must be a 
prescription by a regularly licensed physician. This prescription can only 
be filled by a druggist having a permit to sell. One person may perform 
both offices. Such person must have the necessary qualifications, to author- 
ize him to fill such prescriptions. Wanting in either respect, he is liable to 
prosecution if he prescribes and fills his own prescriptions. 
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During the period covered by this report the following causes were de- 
cided in the Supreme Court in which the State was a party or interested : 

No. 2565. — The State v. J. P. Cowdin. Appeal from Woodson county. 
Information charging false pretenses, under § 94 of the Crimes Act. Af- 
firmed. 

No. 2508. — The State v. C. W. Lund. Appeal from Montgomery county. 
Information against C. W. Lund for an unlawful sale of intoxicating liquor 
on or about August 31, 1881. Affirmed. 

No. 2535. — The State v. John B. Wells. Appeal from Leavenworth 
county. Prosecution for and conviction of murder in the first degree. 
Affirmed. 

No. 2586. — John B. McLean, et al., v. The State. Error from Wabaun- 
see county. Conviction in the district court of Wabaunsee county, of the 
crime of grand larceny. Petition in error dismissed. 

No. 2581. — The State, ex ret, v. The Board of Commissioners of Shawnee 
county. Error from Shawnee county. Mandamus, brought by The State 
of Kansas, on the relation of the Attorney General thereof, against the 
Board of Commissioners of Shawnee county, to compel the defendant to 
audit and pay a part of the cost and expense of establishing a certain State 
road. The District Court sustained the defendant's motion to quash the al- 
ternative writ. Reversed. 

No. 2585. — The State v. George A. Plowman. Appeal from Norton 
county. Criminal prosecution on information for robbery in the first degree. 
Affirmed. 

No. 2637.— The State v. Louis N. Wells. Appeal from Smith county. 
Prosecution under ch. 128, Laws of 1881. Affirmed. 

No. 2644. — The State, ex reL, v. Lester M. Crawford and G. N. Boutell. 
Error from Shawnee county. Action brought by the State of Kansas, on 
the relation of A. H. Vance as County Attorney of Shawnee county, against 
Lester M. Crawford and G. N. Boutell, to perpetually shut up and abate the 
further continuance of a certain illegal liquor saloon. The District Court 
refused the injunction. Affirmed. 
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No. 2636.— F. E. Garner, County Clerk of Rush county, v. The State, 
ex rel. P. Moon. Error from Rush county. Mandamus to compel F. E. 
Garner to remove his office as County Clerk of Rush county, together with 
the books, papers and records thereof, to the town of La Crosse, and to keep 
the same there as the county seat of Rush county. Peremptory writ allowed 
by the District Court. Affirmed. 

No. 2096. — The State v. Archie O'Laughlin. Appeal from Johnson 
county. Criminal prosecution for obstructing a public highway in Johnson 
county. Affirmed. 

No. 2647.' — The State v. George L. Miller. Appeal from Davis county. 
Action brought by the State against Miller for maintaining a common nui- 
sance, resulting in a conviction. Reversed. 

No. 2657.— School District No. 25, Stafford county, v. The State. Error 
from Stafford county. Action by the State against School District No. 25, 
Stafford county, to establish the liability of the defendant upon certain bonds 
and coupons issued by School District No. 58, Barton county. Affirmed. 

No. 2750. — The State v. Edward Bridges. Appeal from Chase county. 
Conviction of murder in the second degree. Affirmed. 

No. 2698. — The State v. Edward Thurtell. Appeal from Johnson county. 
Conviction of grand larceny. Reversed. 

No. 2622. — The State v. Peter Mugler. Appeal from Saline county. 
Two actions against Peter Mugler for violating ch. 128, Laws of 1881. 
Affirmed. 

No. 2655. — The State v. P. F. Shackle. Appeal from Cherokee county. 
Information charging P. F. Shackle and one Rodney Willis with sale of in- 
toxicating liquors in violation of ch. 128, Laws of 1881. Affirmed. 

No. 2686. — The State v. J. B. Curtis. Appeal from McPherSon county. 
Complaint filed before a justice of the peace, charging J. B. Curtis, a regu- 
larly practicing physician, with a violation of § 3, ch. 128, Laws of 1881. 
Affirmed. 

No. 2743. — The State, ex rel.y v. James H. Elting, et al. Error from Rice 
county. Mandamus, on the relation of Edward M. Bill, against James H. 
Elting and all other county officers of Ness county, requiring and compel- 
ling them to remove their offices to Sidney as the county seat of that county. 
Affirmed. 

No. 2834. — The State v. Warren R. Dent. Appeal from Marion county. 
Attachment for contempt in an action of divorce brought by Emma J. Dent 
against Warren R. Dent. Reversed. 

No. 2781. — The State v. Mathew Fooks. Appeal from Wabaunsee 
county. Information for murder. Verdict of guilty of manslaughter in 
the first degree, and sentence to six years in the penitentiary. Affirmed. 
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No. 2780. — The State v. E. Olferman. Appeal from Shawnee county. 
Information of twenty-one counts, each charging an unlawful sale of intox- 
icating liquors. Reversed. 

No. 2799. — The State v. Bruce Furbeck. Appeal from Trego county. 
Prosecution for petit larceny. Affirmed. 

No. 2794. — The State v. C. A. Terri]l,et al. Action upon a forfeited re- 
cognizance. Reversed. 

No. 2762. — The State v. Samuel C. King, Mayor, Ac, et al. Appeal from 
Atchison county. Mandamus against the Mayor and Councilmen of the 
city of Atchison, to compel them to levy a certain tax. Proceedings for 
contempt for failure to obey the peremptory writ. Reversed. 

No. 2779. — The State v. Frank Durein. Appeal from Shawnee county. 
Information charging Frank Durein and Conrad Kreipe with unlawful sales 
of intoxicating liquors. Reversed. 

No. 2759. — The State v. John Hebrauk, et al. Appeal from Montgomery 
county. Information charging illegal pales of ptoxicating liquors. Re- 
versed. 

No. 2773. — The State v. C. H. Estabrook, et al. Action on a bond exe- 
cuted under section 2 of the prohibitory act of 1881. Affirmed. 

No. 2787. — The State v. A. J. Hunt. Appeal from Cherokee county. 
Prosecution for violations of ch. 128, Laws of 1881. Affirmed. 

No. 2746.-7 The State v. Lawson Cook. Appeal from Wyandotte county. 
Prosecution for violation of ch. 128, Laws of 1881. Reversed. 

No. 2841. — C. M. Jackson v. The State. Error from Greenwood county. 
Action by the State against Jackson afi surety on a recognizance for $300 
given in a bastardy case. Affirmed. 

No. 2856. — James Cox v. The State, ex rel, Maria Wyatt. Error from 
Montgomery county. Proceeding under ch. 47, Comp. Laws 1879, provid- 
ing for the maintenance of illegitimate children. Reversed. 

No. 2671. — The State v. Camille Teissedre. Appeal from Cloud county. 
Prosecution for maintaining common nuisance in violation of ch. 128, Laws 
of 1881. Dismissed. 

No. 2874. — The State v. John Yordi. Appeal from Brown cotinty. In- 
formation for murder. Affirmed. 

No. 2857. — The State v. C. C. Watson. Appeal from Chase county. 
Criminal prosecution under §15 of the act regulating crimes ^nd punish- 
ments. Affirmed. 

No. 2898. — The State v. Carl Kuhuke. Appeal from Wilson county. 
Conviction of an unlawful sale of intoxicating liquors. Affirmed. 
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No. 2939. — The State v. Frank Foster. Appeal from Shawnee county. 
Conviction of violation of §134 of the crimes act — forgery. Affirmed. 

No. 2979. — The State v. Camille Teissedre. Appeal from Cloud county 
Prosecution under §13, ch. 128, Laws of 1881. Affirmed. 

No. 2850. — The State v. Louis A. Rose. Appeal from Ellsworth county. 
Information for murder. Affirmed. 

No. 2966. — The State v. Benjamin Nickerson. Appeal from Dickinson 
county. Conviction of violation of the prohibitory law. Affirmed. 

No. 2936.— The State, ex reL, v. The Vigilant Insurance Company of Nim- 
rod, et al. Original proceeding in quo warranto to oust the defendants from 
the carrying on of the business of insurance, and to dissolve the defendant 
corporation. Judgment for the State. 

No. 2855. — The State v. O. J. Beverlin. Appeal from Chase county. 
Conviction for an assault and battery. Affirmed. 

No. 2931. — The State, ex reL, v. J. C. Wilson. Original proceedings in 
qv^ warranto, brought by the State, on the relation of A. H. Vance, County 
Attorney of Shawnee county, against Joseph C. Wilson, to oust the defend- 
ant from the office of Mayor of the city of Topeka, a city of the first class. 
Demurrer to the petition sustained, and judgment against the State. 

No. 3085. — The State v. Nicholas Zimmerman. Appeal from Leaven- 
worth county. Information for libel. Reversed. 

No. 2941. — The State, ex reL, v. H. P. Smith. Error from Pottawatomie 
county. Mandamus, on the relation of William Clark, against H. P. Smith, 
County Clerk of Pottawatomie county, to test the validity of a county-seat 
election. .Dismissed. 

No. 3063. — The State v. A. L. Chandler. Appeal from Pottawatomie 
county. Prosecution under the prohibitory liquor law. Affirmed. 

No. 3037. — The State, ex rel., v. Jacob Studt, et al. Original proceedings 
in mandamus on the relation of the County Attorney of Cloud county to 
compel the township board of Solomon township, in that county, to issue cer- 
tain bridge bonds. Judgment for the defendants. 

No. 2967.— The State v. George M. White. Appeal from Woodson 
county. Prosecution under §§1, 7 and 9 of the prohibitory liquor law of 
1881. Reversed. 

No. 3035. — The State v. Mary Isabel Martin. Appeal from Lyon county. 
Info^;mation for murder in the first degree. Affirmed. 

No. 3036. — The State v. E. D. Moseley. Appeal from Lyon county. 
Information for murder in the first degree. Affirmed. 
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Nos. 2933 and 2935.— The State v. Michael Crimmins, and The State v. 
Charles Hahn. Appeal from Wyandotte county. Informations for viola- 
tion of the prohibitory liquor law. Affirmed. 

No. 2934.— The State v. William O'Connell. Appeal from Wyandotte 
county. Information for violation of the prohibitory liquor law. Reversed. 

No. 2957. — The State, ex rel, v. The City of Topeka. Original proceed- 
ings in quo warranto. Action brought in the name of the State by the 
county attorney of Shawnee county, to oust The City of Topeka from exer- 
cising the power of licensing persons to sell intoxicating liquors within the 
city limits and taxing them for so doing. Judgment for the State. 

No. 2911. — The State, ex rel.y v. The Board of Commissioners of Butler 
county. Original proceedings in mandamus, brought by the relation of the 
Attorney Greneral, against the Board of Commissioners of Butler county, to 
compel it to examine and act upon a petition for a county-seat election. 
Peremptory mandamus refused. 

No. 2990.— The State v. George Balch and R. M. Watson. Appeal from 
Chase county. Information for libel. Reversed. 

No. 3135. — The State v. Harry Harp. Appeal from Chautauqua county. 
Information for murder. Affirmed. 

No. 3134. — The State v. Thomas Cooper. Appeal from Dickinson 
county. Information charging an assault with intent to kill. Affirmed. 

No. 3123. — The State v. Martin Rust. Appeal from Reno county. In- 
formation for grand larceny. Affirmed. 

No. 3095. — The State v. William H. Colgate. Appeal from Cowley 
county. Conviction of arson in the fourth degree. Reversed. 

No. 2992. — The State v. George D. Butts, et at. Appeal from Shawnee 
county. Information charging defendants with a criminal offense in receiv- 
ing an illegal vote while acting as judges of election. Reversed. 

No. 3105. — The State v. Clark McKinney. Appeal from Butler county. 
Information for murder. Affirmed. 

No. 3011. — The State v. William Forney. Appeal from Chase county 
by the prosecuting witness. Affirmed. 

No. 3101. — The State, ex rel.y v. Homer C. Mechem. Original proceed- 
ings in quo warranto, on the relation of H. P. Welch, against Homer C. 
Mechem, to determine the right to the office of County Attorney of Franklin 
county. Judgment for the defendant. 

No. 3057. — Hugo Jungel v. H. D. Dickson, et al. Original proceedings 
in mandamus against the Secretary and Treasurer of the Board of Regents 
of the State Normal School at Emporia, to compel them to certify to the 
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Governor that full payment had been made of the purchase-money of a cer- 
tain tract of Normal School land. Judgment for plaintiff. 

No. 3019. — In the matter of the petition of F. H. Mackey for a writ of 
habeas corpus. Appeal from Lyon county. Affirmed. 

No. 3056. — In the matter of the petition of James Lewis, Minnie Brooks 
and Love Kenton for writ of habeas corpus. Original proceeding. Peti- 
tion denied. 

Nq. 3195. — In the matter of the petition of John Stoneberger for a writ 
of habeas corpus. Original proceeding. Petitioner discharged. 

No. 3159. — In the matter of the petition of Greo. L. Hinkle for a writ of 
habeas corpus. Original prpceeding. Petitioner discharged. 

No. 3125. — In the matter of the petition of Edward Vamer for a writ 
of habeas corpus. Original proceeding. Writ denied. 

No. 2882. — In the matter of the petition of Neil Donnelly and Morris 
Cotter for a writ of habeas corpus. Original proceeding. Writ granted. 

No. 3018. — In the matter of the petition of C. C. Chambers for a writ of 
habeas corpus. Writ denied. 

No. 2980. — In the matter of the petition of C. C. Watson for a writ of 
habeas corpus. Writ denied. 

No. 2994. — In the matter of the petition of F. A. Rolfe for a writ of habeas 
corpus. Writ denied. 

No. 2740. — William S. Tillson v. The State. Error from Anderson county. 
Action on a criminal recognizance. Affirmed. 

Nos. 2765 and 2766. — The Phoenix Insurance Company of New York v. 
Orrin T. Welch, as Superintendent of Insurance of the State of Kansas^ and 
The Home Insurance Company of New York v. Orrin T. Welch, as Super- 
iutendenty etc. Error from Shawnee county. Two actions to recover moneys 
paid to defendant under protest, and to test the constitutionality of the re- 
taliatory clause of the insurance law. Affirmed. 

No. 3093. — The State, ex rel,, v. John Foster. Original proceeding in quo 
warranto, brought in the name of the State, on the relation of the Attorney 
General, against John Foster, to remove him from the office of County At- 
torney of Saline county, for failure, neglect and refusal to perform the duties 
required of him as such officer, by the prohibitory liquor law of 1881. 
Judgment for the State and against the defendant, ousting him from office. 

No. 3130. — The State v. Julius I. Bailey. Appeal from Reno county. 
Prosecution for murder in the first degree. Affirmed. 

No. 3220. — The State v. William Wilgus. Appeal from Miami county. 
Prosecution for a violation of the prohibitory liquor law. Affirmed. 
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No. 3136. — The State v. M. A. Bedford. Appeal from Chase county. 
Prosecution for a violation of the prohibitory liquor law. Affirmed. 

No. 3137. — The State v. J. N. Nye. Appeal from Chase county. Prose- 
cution for a violation of the prohibitory liquor law. Reversed. 

No. 3138.— The State v. J. N. Nye and M. A. Bedford. Appeal from 
Chase county. Conviction under the prohibitory law. Reversed. 

No. 3193. — The State v. Daniel M. Nixon. Appeal from Russell county. 
Conviction of murder in the second degree. Affirmed. 

Respectfully submitted. 

W. A. JOHNSTON. 
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